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OFFICE OF INFORMATION AND 
REGULATORY AFFAIRS 


WEDNESDAY, JULY 15, 2015 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 3:05 p.m., in room 
2141, Rayburn House Office Building, the Honorable Tom Marino 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Marino, Goodlatte, Farethold, Collins, 
Ratcliffe, Trott, Bishop, Johnson, and Peters. 

Staff Present: (Majority) Dan Huff, Counsel; Andrea Lindsey, 
Clerk; and (Minority) Slade Bond, Counsel. 

Mr. Marino. The Subcommittee on Regulatory Reform, Commer- 
cial and Antitrust Law will come to order. In the interest of our 
people that are testifying, we are going to get started. 

Without objection, the Chair is authorized to declare a recess of 
the Committee at any time. And I think that will happen, because 
we have our last series of votes coming up maybe in an hour or 
so. 

We welcome everyone to today’s oversight hearing on the Office 
of Information and Regulatory Affairs. And I will begin by recog- 
nizing myself for my opening statement. 

Congress has an ally in the fight against overregulation. The Of- 
fice of Information and Regulatory Affairs, known as OIRA, is 
charged with ensuring that agency regulations are the least bur- 
densome possible and that their benefits justify their cost. 

Accordingly, I asked Administrator Shelanski, how can Congress 
help you? I understand your staffing levels are near historic lows 
and that your team has been moved out of the Executive Office 
complex. I know that resources and proximity matter. 

How can we help you combat the scourge of midnight rules, in 
which Presidential administrations issue a heightened number of 
new regulations as their terms reach a close? The George W. Bush 
administration took steps to prevent the practice. What steps do 
you plan to take? 

I am also concerned that the agencies are failing to comply with 
important procedures designed to improve the quality of rule- 
making. For example, a 2008 study found that required regulatory 

( 1 ) 
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impact analyses have become perfunctory, rather than real inquir- 
ies into the necessity of new regulations. 

Similarly, agencies make the questionable claim that their rules 
will not have a significant impact on a substantial number of small 
businesses in order to skirt Federal requirements designed to limit 
regulatory burdens. The EPA made just such a certification for its 
controversial waters of the United States regulation, despite the 
obvious potential consequences for impacts on small businesses. 
What can be done? Does OIRA need additional enforcement pow- 
ers? 

There also seems to be a wide disparity in the seriousness with 
which agencies are taking their obligations to perform regulatory 
lookbacks. A number of articles in academic journals suggest ways 
to improve the regulatory lookback process. I am curious if you 
have been able to incorporate any of them. 

Former OIRA Administrator Cass Sunstein wrote recently that, 
“Many independent agency regulations, including very expensive 
ones, have not been accompanied by careful cost-benefit analysis.” 
This suggests that Executive orders from President Obama urging 
independent agencies to conduct cost-benefit analysis have been in- 
adequate. Is there anything more OIRA can do, or is congressional 
action mandating OIRA review in order? 

While I support OIRA, I have concerns. These include a poten- 
tially flawed cost-benefit methodology and the controversial update 
to the social cost of carbon. We are also missing OIRA’s required 
annual report to Congress on the cost and benefits of the previous 
year’s Federal regulations. By law, it is to be submitted “with the 
budget.” This timing — as Congress is determining how much 
money to allocate to each agency — helps ensure agency account- 
ability for is regulatory determinations. That report needs to be de- 
livered on time. 

My overall message to Administrator Shelanski is this: Help us 
help you stand up to the Sdministration pressure, particularly as 
the midnight regulation period commences. 

I thank all of our witnesses and look forward to the discussion. 

And I now recognize the Ranking Member of the Subcommittee, 
the gentleman from Georgia, Congressman Johnson, for his open- 
ing statement. 

Mr. Johnson. And thank you, Mr. Chairman. 

Impeccable timing, if I must say, on my part. Sorry for being 
late, though, and thank you for forbearing. 

Established by the Paperwork Reduction Act of 1980 and empow- 
ered with centralized regulatory review responsibilities under 
President Reagan, the Office of Information and Regulatory Affairs, 
or OIRA, functions as the gatekeeper of the regulatory system for 
the most important Federal rules. 

Issued by President Clinton in 1993, September, Executive Order 
12866 requires that OIRA review all significant regulatory actions, 
between 500 and 700 a year. It additionally requires that Federal 
agencies prepare a cost-benefit analysis for economically significant 
rules. 

In January 2011, President Obama issued Executive Order 
13563, which reaffirmed the principles of Executive Order 12866 
but also requires that agencies develop plans for a retrospective re- 
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view of existing regulations to determine whether any should he 
modified, streamlined, expanded, or repealed. 

Finally, the Obama administration issued Executive Order 13610 
in May 2012 to further increase public participation in retrospec- 
tive reviews. 

According to Mr. Shelanski’s predecessor, Cass Sunstein, these 
orders have energized agencies to identify hundreds of outdated 
rules for elimination, and many agencies have already finalized or 
formally proposed over 100 of these reforms. For instance, the De- 
partment of Health and Human Services has finalized several rules 
to remove hospital and healthcare reporting requirements, saving 
$5 billion over 5 years. 

These efforts have continued under Mr. Shelanski and, thus far, 
appear to be working. As Mr. Shelanski noted in March, the retro- 
spective review process is expected to achieve $20 billion in savings 
over 5 years and is on track to eliminate over 100 million paper- 
work burden reduction hours. Combined, it is clear that these ini- 
tiatives have already resulted in hundreds of formal proposals to 
eliminate rules, representing billions of dollars in savings over the 
next several years and substantially more in eventual savings. 

I look forward to learning about the continuing efforts, to date, 
of the President’s push to have agencies improve and modernize 
the existing regulatory system. 

In addition to conducting oversight of OIRA, witnesses on our 
second panel will also discuss larger concerns with our Nation’s 
regulatory system. 

I would note that the most pressing issue facing our regulatory 
system today is the timely response to public health and safety cri- 
ses through the expeditious promulgation of Federal rules. But, 
sadly, it has become common for my colleagues to assert that the 
same regulations that protect our health, safety, environment, and 
financial system have undermined the economic recovery and job 
growth. But this could not be further from the truth. 

The latest report from the Bureau of Labor Statistics shows that 
unemployment has fallen to 5.3 percent. While there is more work 
to do to grow the economy and help our Nation’s middle class, 
there have been 64 straight months of private-sector job growth. 
That is 12.8 million private-sector jobs created amidst a regulatory 
system that is pro-worker, pro-environment, pro-public health and 
safety, and pro-innovation. 

Furthermore, as I have noted on many occasions, there is over- 
whelming consensus that the benefits of regulation vastly exceed 
their costs. According to the Office of Management and Budget’s 
2012 draft report on the benefits and costs of Federal regulations, 
the net benefits of regulations in the first 3 years of this Adminis- 
tration totaled $91 billion, which is 25 times greater than during 
the comparable period under the Bush administration. 

Additionally, according to the 2014 benefits-costs report, 0MB 
estimates that the benefits of regulations are in the aggregate be- 
tween $217 billion and $863 billion, while the estimated annual 
costs are in the aggregate of between $57 billion and $84 billion. 

In closing, I thank Administrator Shelanski for taking the time 
to appear before us today, and I thank our witnesses for being here 
today. And I look forward to today’s hearing. 
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And, with that, I yield hack. 

Mr. Marino. Thank you. Congressman. 

Mr. Johnson. Mr. Chairman, if I might, I would like to introduce 
the statement of the Ranking Member, Mr. Conyers, into the 
record, without objection. 

Mr. Marino. So ordered. 

[The prepared statement of Mr. Conyers follows:] 
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Statement of the Honorable John Conyers, Jr. for the Hearing on 
“Oversight of the Office of Information and Regulatory Affairs” Before 
the Subcommittee on Regulatory Reform, Commercial and Antitrust 

Law 

Wcducsday, July 15, 2015, at 3:00 pm 
2141 Rayburn House Office Building 

The Office of Information and Regulatory 
Affairs plays a central role in the federal rulemaking 
process. It is charged with reviewing regulations 
issued by Executive Branch agencies as well as 
working to improve the process and quality of 
federal rulemakings. 

It has been two years since Administrator 
Shelanksi was appointed to head OIRA. Based on 
his tenure, I would very much appreciate hearing his 
thoughts - as well as those of the other witnesses - 
on the current state of affairs with respect federal 
rulemakings and whether any legislative fixes are 
needed. 
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For example, some of my colleagues on the 
other side of the aisle are convinced that our 
Nation’s regulatory system is severely broken and in 
need of repair. 

To that end, they support a series of anti- 
regulatory measures. Take, for example, H.R. 427, 
the “Regulations From the Executive in Need of 
Scrutiny Act” or so-called REINS Act, which is 
likely to be considered on the floor later this month. 
This bill would require both Houses of Congress 
andt\\Q President to approve all new major rules 
before they can take effect. 

In effect, the REINS Act would impose a 
procedural “chokehold” on federal agency 
rulemaking so that essential public safety, health, 
and environmental protections that business interests 
oppose would not go into effect. 


2 
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Yet another bill, H.R. 712, the “Sunshine for 
Regulatory Decrees and Settlements Act,” would 
allow virtually anybody to intervene in a court 
proceeding if he or she claims to be affected by a 
proposed decree or settlement resolving a federal 
agency’s failure to promulgate a rule pursuant to 
statutory directive. 

Thus, for example, if the settlement pertains to 
the Clean Air Act, the bill would conceivably allow 
anyone who breathes air to intervene in the court 
case. 

This potentially litigious process, as mandated 
by H.R. 712, would delay critically needed rules 
from going into effect. 

From my perspective, these bills simply do not 
make sense. But, I would appreciate the witnesses’ 
thoughts on these measures. 
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And, I want to know what the Administration 
has been doing to make the regulatory process 
more efficient without congressional intervention. 

I believe all of us on this Subcommittee can 
agree that good regulations are necessary to protect 
public health and safety. And, we would agree that 
agencies should periodically assess whether their 
regulations are accomplishing their intended goals 
and whether they are unnecessarily burdensome. 

This is why the Obama Administration has 
demonstrated a remarkable ability to balance the 
Government’s obligation to protect the health, 
welfare, and safety of Americans with the need to 
foster economic growth. 

The Administration has issued a series of 
executive orders intended to reduce regulatory 
burdens - 
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• by requiring meaningful retrospective reviews of 
regulations that are already on the books; 

• by ensuring greater opportunities for members 
of the public to comment on proposed rules 
through the Internet and by providing online 
access to the rulemaking docket in an easily 
searchable and downloadable format; and 

• by requiring agencies to identify ways to reduce 
costs by harmonizing rules through inter-agency 
coordination. 

I would like the witnesses today to discuss 
whether these executive orders have been effective. 

Finally, I want to hear from Mr. Shelanski as 
well as from- each of the other witnesses about 
whether there are further improvements OIRA 
should consider. 


5 
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For example, OIRA has been chronically 
understaffed and underfunded for years. In prior 
hearings, both Majority and Minority witnesses have 
observed that OIRA needs more resources. 

It is my understanding that there are only 25 
desk officers who must review hundreds of highly 
complex proposed rules within a 90-day timeframe. 
As a result, a substantial backlog of regulations has 
accumulated at OIRA from time-to-time. 

Others suggest that OIRA’s review process 
needs to be more transparent and accountable to all 
stakeholders. 

And, still others claim that OIRA’s analyses 
accentuate the positive over the negative. 


6 



11 

Given the stature and experience of the 
witnesses on both panels, I am optimistic that they 
will have some pragmatic and meaningful 
recommendations for reform. 

Accordingly, I look forward to hearing the 
testimony from today’s witnesses and I thank 
Chairman Marino for holding this important hearing. 
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Mr. Marino. And the Chairman of the full Committee, Congress- 
man Goodlatte from Virginia, he is in a meeting also and will not 
be here. Therefore, I will, without objection, ask that his statement 
be entered into the record. 

Seeing none, so ordered. 

[The prepared statement of Mr. Goodlatte follows:] 
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Statement of Judiciary Committee Chairman Bob Goodlatte 
Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
“Oversight Hearing on the Office of Information and Regulatory Affairs” 
July 15, 2015, 3:00 p.m., 2141 Rayburn H O B. 

Final 

This hearing is timely. We recently celebrated 
July Fourth, and overregulation is among the 
grievances that the Declaration of Independence lists 
against King George: 

“He has erected a multitude of New Offices, and 
sent hither swarms of Officers to harrass our people, 
and eat out their substance.” 

Perhaps that is why, for much of our history, the 
federal government remained quite small. In 1790, it 
had just 1,000 nonmilitary workers. The growth began 
in the middle of the 20**^ century. Today, we have 2.8 
million federal workers in 15 departments, 69 agencies 
and 383 nonmilitary sub-agencies. 


1 
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The enormous growth of the federal regulatory 
state has brought a shift of power from elected 
officials to unaccountable bureaucrats at federal 
regulatory agencies. In 2014, rules from 
administrative agencies outnumbered laws passed by 
Congress sixteen -to-one. 

The Committee is working to reverse this excess 
and imbalance with legislation like the REINS Act. 

In the meantime, the Office of Information and 
Regulatory Affairs is supposed to police agency 
regulations, particularly by reviewing high-impact 
regulations before they are published. 

The Administration professes to agree that over- 
regulation “stifles innovation” and has “a chilling 
effect on growth and jobs.” Administration directives 
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also require that a rule’s benefits must justify its 
costs. 

Unfortunately, there is evidence that these 
statements are merely lip service. In practice, 
agencies do not implement them faithfully enough, 
knowing that the cameras are off and the public has 
neither the time nor the expertise to notice the details. 

For example, in 2010, roughly two-thirds of the 
claimed benefits of economically significant final rules 
were actually from secondary effects that were not the 
statutorily authorized objectives of the rules. The 
Administration also counts secondary benefits, but 
not secondary costs. 

The Supreme Court took notice in 2015, in the 
context of a controversial EPA regulation limiting 
mercury emissions. Only .02% of the alleged benefits 



actually came from limiting mercury emissions. The 
other 99.98% came from the reduction of particles like 
soot, that were not the stated objective of the rule, and 
were already at levels EPA deemed safe. This 
prompted the Chief Justice to observe that such 
disproportionate reliance on secondary benefits 
makes one “begin to wonder whether it's an 
illegitimate way” of dodging limits on agency power. 

Rigorous agency cost-benefit analysis is crucial 
given the law of diminishing marginal returns. With 
so many regulations already working to protect the 
public, the low-hanging fruit is gone. Further gains 
will require spending increasingly more to achieve 
increasingly less. This means agencies will be 
tempted to pad their benefit estimates in order to 
Justify favored rules. 
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OIRA must not let agencies game the rules. In 
2014 alone, regulations imposed an estimated $1.88 
trillion in costs. That is roughly $15,000 per U.S. 
household and eleven percent of GDP. U.S. 
regulatory costs now exceed the GDP of Australia and 
Canada. 

How can this not hurt jobs and economic growth? 
A recent survey of manufacturers found that 88% 
would devote funds currently allocated to federal 
regulatory compliance toward investment or 
employees’ initiatives, if they could. 

OIRA has not done enough to ensure that 
agencies obey rulemaking procedures designed to 
prevent overly-burdensome or unnecessary 
regulations. I want to know what specific steps 
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Administrator Shelanski will take to do more and how 
Congress can help. 

I thank Administrator Shelanski and our other 
witnesses for appearing and look forward to their 
testimony. 
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Mr. Marino. Without objection, other Members’ opening state- 
ments will be made part of the record. 

Administrator, would you please stand and raise your right hand 
to be sworn in? 

Do you swear that the testimony you are about to give before 
this Committee is the whole truth and nothing but the truth, so 
help you God? 

Mr. Shelanski. I do so swear. 

Mr. Marino. Thank you. Please be seated. 

And let the record reflect that the witness has answered in the 
affirmative. 

Administrator Shelanski of the Office of Information and Regu- 
latory Affairs in the Office of Management and Budget, it is an 
honor to have you here today. 

The Administrator was previously Director of the Bureau of Eco- 
nomics at the Federal Trade Commission (FTC) and a professor at 
Georgetown University Law Center. From 2011 to 2012, he was of 
counsel at the firm of Davis and Polk. From 1999 to 2000, Adminis- 
trator Shelanski served as Chief Economist of the Federal Commu- 
nications Commission and, from 1998 to 1999, as Senior Economist 
for the President’s Council of Economic Advisors at the White 
House. 

Administrator Shelanski received his B.A. From Haverford Col- 
lege and a J.D. and Ph.D. from the University of California at 
Berkley. After law school, he clerked for Judge Williams on the 
D.C. Circuit Court of Appeals and Justice Antonin Scalia, as the 
Justice referred to, on the U.S. Supreme Legislature, just recently. 

The witness’ written statement will be entered into the record in 
its entirety. 

I ask that you would please summarize your statement in 5 min- 
utes or less. And you see the lights in front of you. I am color blind; 
I don’t know what color they are. But I know when the third one 
goes on your time is up. 

And I will politely — and this seems to work, because I focus on 
my statement as opposed to watching the light. I will diplomati- 
cally just pick up the gavel and ask you to please, when you see 
that, summarize. 

TESTIMONY OF THE HONORABLE HOWARD A. SHELANSKI, AD- 
MINISTRATOR, OFFICE OF INFORMATION AND REGULATORY 

AFFAIRS 

Mr. Shelanski. Very good. 

Thank you very much. Chairman Marino, Ranking Member 
Johnson, and Members of the Subcommittee. Thank you for the in- 
vitation to appear before you today. I am pleased to have this op- 
portunity to discuss the role of the Office of Information and Regu- 
latory Affairs, OIRA, in regulatory review. 

I would like to start by noting that OIRA has a broad portfolio. 
For example, under the Paperwork Reduction Act, OIRA is respon- 
sible for reviewing collections of information by the Federal Gov- 
ernment and ensures that those collections are not unduly burden- 
some. OIRA also develops and oversees the implementation of gov- 
ernment-wide statistical standards and policies. And we also, pur- 
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suant to Executive order, have a fundamental role in international 
regulatory cooperation. 

The largest area of OIRA’s work, however, is the review of regu- 
lations issued by executive branch departments and agencies. Sev- 
eral Executive orders, as have been noted, establish the principles 
and procedures for OIRA’s regulatory reviews. Executive Order 
12866, implemented across Administrations of both parties, sets 
forth standards and analytic requirements for rulemaking by de- 
partments and agencies and calls, to the extent permitted by law, 
for agencies to regulate only when the benefits of a rule justify its 
costs. 

OIRA works with agencies to continually improve the review 
process and the quality of government regulation. OIRA first and 
foremost upholds the standards of review that the Executive orders 
establish while remaining mindful that unnecessary delays in re- 
views are harmful across the board — harmful to those wishing to 
comment on proposed rules, to those who must make plans to com- 
ply with rules, and to those denied the benefits of regulation. Both 
rigor and efficiency in regulatory review are essential to improving 
the clarity and quality of our regulatory environment. 

OIRA does not review all executive branch regulations, nor would 
it make sense for the office to do so. OIRA review applies only to 
significant regulatory actions. The most fundamental category of 
significant regulations are those that are economically significant, 
the threshold for which is an annual effect on the economy of $100 
million or more. 

There are other factors that may lead to a rule to be deemed sig- 
nificant beyond economic impact. Under Executive Order 12866, 
rules are also potentially significant and subject to interagency re- 
view if they create a serious inconsistency or otherwise interfere 
with an action taken or planned by another agency; if they materi- 
ally alter the rights and obligations related to entitlements, grants, 
user fees, or loan programs; or if they raise novel legal or policy 
issues. 

Once a rule is under review, OIRA plays two basic roles. The 
first is to coordinate interagency review of regulations. OIRA cir- 
culates the rule to other agencies around the Federal Government 
whose own policies and responsibilities may in some way inter- 
relate with the rule under review. 

The second main role that OIRA plays is to ensure that the rule 
complies with the Executive order principles for sound regulation 
and to review the analysis underlying the rule. OIRA has long- 
standing guidelines for how agencies should analyze economically 
significant rules, and OIRA reviews those analyses for consistency 
with these guidelines as a standard part of our review. 

While reviewing a rule, OIRA’s job is to review the reasonable- 
ness of the underlying analysis and to identify areas where the reg- 
ulation potentially could be improved or be more consistent with 
the principles set forth in the Executive orders. Often, the focus of 
regulatory review is to help the agency hone and sharpen its argu- 
ments and to identify areas where more evidence or discussion will 
strengthen or clarify a regulation. 

Finally, another important objective of the Executive orders 
under which OIRA operates is the introduction of flexibility into 
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and removal of unnecessary burdens from Federal rules. Ensuring 
regulatory flexibility for small businesses and reducing regulatory 
burdens for everyone through the retrospective review process are 
high priorities for OIRA. 

In conclusion, regulation can bring great benefits to Americans 
but also carries costs. It is critical to ensure that Federal agencies 
base their regulatory actions on high-quality evidence and sound 
analysis. Beneficial regulation must remain consistent with the 
overarching goals of job creation, economic growth, and public safe- 
ty. We look forward to continuing our efforts to meet these chal- 
lenges. 

Thank you for your time and attention. I would be happy to an- 
swer your questions. 

[The prepared statement of Mr. Shelanski follows:] 
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TESTIMONY OF HOWARD SHELANSKI 

ADMINISTRATOR FOR THE OFFICE OF INFORMATION AND REGULATORY AFFAIRS 
OFFICE OF MANAGEMENT AND BUDGET 
BEFORE THE HOUSE COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON REGULATORY REFORM, COMMERCIAL AND ANTITRUST LAW 
UNITED STATES HOUSE OP REPRESENTATIVES 


July 15,2015 

Chairman Marino, Ranking Member Johnson, and members of the Subcommittee: 


Thank you for the invitation to appear before you today. 1 am pleased to have this opportunity to 
discuss the role of the Office of Infonnation and Regulatory Affairs (OTRA) in regulatory 
review. 

As the Administrator of OIRA, it is my privilege to work with the skilled and dedicated OIRA 
staff, the first-rate leadership team at the Office of Management and Budget under Director 
Shaun Donovan, and our excellent colleagues throughout the Federal Government. We are all 
working to continue the Nation’s economic recovery and employment growth while protecting 
the health, safety, and welfare of Americans, now and into the future. 

OTRA has a broad portfolio. For example, under the Paperwork Reduction Act, OTRA is 
responsible for reviewing collections of information by the Federal Government to ensure that 
those collections are not unnecessarily burdensome. OIRA also develops and oversees the 
implementation of Government-wide statistical standards and policies, facilitates efficient and 
effective data sharing, and provides guidance on privacy and confidentiality policy to Federal 
agencies. 

The largest area of OIRA’s work, however, is the review of regulations promulgated by 
Executive Branch departments and agencies. A set of Executive Orders (E.O.s), most 
significantly E.O. 12866 and E.O. 13563, provide the principles and procedures for OIRA’s 
regulatory reviews. Executive Order 12866 is long established, and has been implemented 
across several Administrations of both parties. Both E.O. 12866 and E.O. 13563 set forth 
standards and analytic requirements for rulemaking by departments and agencies, and call for 
agencies to regulate only when the benefits of a rule justify its costs, to the extent pennitted by 
law. 

OTRA works with agencies to continually improve the review process and the quality of 
Government regulation. First and foremost, OIRA upholds the standards of review that the 
Executive Orders establish, while remaining mindful that unnecessary delays in review are 
harmful across the board: to those wishing to comment on proposed rules, to those who must 
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make plans to comply with rules, and to those denied the benefits of regulation. Both rigor and 
efficiency in regulatory review are essential to improving the clarity and quality of our regulatory 
environment. 

Another important objective of the Executive Orders under which OIRA operates is the 
introduction of flexibility into, and removal of unnecessary burdens from. Federal rules. 

Ensuring regulatory flexibility for small businesses and reducing regulatory burdens for 
everyone through the retrospective review process are high priorities for OIRA. We have worked 
successfully with the Office of Advocacy, the Small Business Administration and agencies 
across the Executive Branch to minimize the particular burdens that regulation might 
disproportionately impose on small and new businesses, especially in areas where emerging 
technologies have the potential to greatly enhance public welfare. This is an area that OIRA 
continues to emphasize as we review new regulations. 

OIRA does not review all Executive Branch regulations, and nor would it be efficient for the 
office to do so. Each year agencies issue thousands of rules, many of which are minor and 
technical. OIRA review applies only to “significant regulatory actions, which may include 
guidance documents, notices, or other actions in addition to rules that have regulatory effect. The 
most fundamental category of significant regulations are those that are “economically 
significant,” the threshold for which under E.O. 12866 is “an annual effect on the economy of 
$100 million or more.” That threshold is the same one Congress has used to define rules as 
“major” under the Congressional Review Act. 

There are other factors that may lead a rule to be deemed significant beyond economic impact. 
Under E.O. 1 2866, rules are significant and subject to interagency review if they: 

1. Have an annual effect on the economy of $100 million or more or adversely affect in a 
material way the economy, a sector of the economy, productivity, competition, jobs, the 
environment, public health or safety, or State, local, or tribal governments or 
communities; 

2. Create a serious inconsistency or otherwise interfere with an action taken or planned by 
another agency; 

3. Materially alter the budgetary impact of entitlements, grants, user fees, or loan programs 
or the rights and obligations of recipients thereof; or 

4. Raise novel legal or policy issues arising out of legal mandates, the President’s priorities, 
or the principles set forth in the relevant Executive Orders. 

Once a rule is under review, OIRA plays two basic roles. The first role is to coordinate 
interagency review of regulations. OIRA circulates the rule to other agencies around the Federal 
Government whose own policies and responsibilities may in some way interrelate with the rule 
under review. The second principal role that OIRA plays is to ensure that the rule complies with 
the principles of sound regulation laid out in E.O.s 12866 and 13563 and to review the analysis 
underlying the rule that is called for in these E.O.s. OIRA has longstanding guidelines for how 
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agencies should conduct their Regulatory Impact Analysis (RIAs) for economically significant 
rules, and OIRA reviews those analyses for consistency with these guidelines as a standard part 
of our review. In their RIA’s, agencies need to discuss the market failure or other problem a 
regulation is designed to address, the reason aFederal Regulation is an effective way of 
addressing the identified problem, the costs and benefits of the proposed regulatory approach, the 
costs and benefits of feasible alternative approaches (such as different levels of stringency, or 
scope), and the uncertainty of these estimates. To the extent feasible, agencies should attempt to 
quantify and monetize estimated impacts; however, both the E.O.s and OIRA guidance recognize 
that qualitative impacts may be important decision criteria. 

When reviewing a rule and the underlying RIA, OIRA’s job is to review the reasonableness of 
the underlying analysis and to identify to the agency areas where the regulation potentially could 
be improved or be more consistent with the principles set forth in E.O. 13563. Often, the focus of 
a regulatory review is to help the agency hone and sharpen their arguments, and to identify areas 
where more evidence or discussion will strengthen or clarify a regulation. Additionally, the 
scope of OIRA review is not limited to regulations. Agencies’ guidance documents, for example, 
can be brought in for review, especially if they are being issued pursuant to a regulation or have 
clear interagency equities. 

Existing rules, too, warrant scrutiny to ensure that they achieve their benefits and goals without 
imposing unnecessary costs. Retrospective review, which the President has advanced through 
E.O. 13563 and E.O. 13610, is a crucial way to ensure that our regulatory system is modern, 
streamlined, and does not impose unnecessary burdens on the American public. Even 
regulations that were well crafted when first promulgated can become unnecessary or 
excessively burdensome over time and with changing conditions. The Administration’s 
retrospective review efforts to date will yield savings of over $20 billion over the next five years. 
Moving forward, and as President Obama made clear in remarks at the Business Roundtable this 
past December, it is a critical part of this Administration’s regulatory agenda that we do an even 
better job of finding and reforming regulations that are unduly burdensome or missing their 
mark. 

To that end, 0MB has convened a series of meetings with various stakeholders, including State 
and local government officials, community groups, and representatives from numerous industries 
to better understand what approaches, cross-cutting themes, and particular areas of regulation 
could most usefully inform agencies’ retrospective review efforts. Input from those meetings has 
been shared with agencies, which are concurrently engaging in their own stakeholder outreach 
efforts on retrospective review. E.O. 13610 directs agencies to submit biannual reports on the 
status of their retrospective review efforts to OIRA, and agencies will be filing their next round 
of retrospective review plans with OIRA this week. OIRA intends to complete its review of 
those plans within the coming weeks, after which time they will be released. As agencies move 
forward, OIRA will continue to work closely with them to make additional progress in the plans 
the agencies will file this month, and throughout the next two years. 

Finally, under E.O. 13609 OIRA has important responsibilities related to international regulatory 
cooperation. We have made progress in a number of areas with our international partners 
through the Canada-RTnited States Regulatory Cooperation Council and the Mexico-United States 
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High Level Regulatory Cooperation Council. OIRA has also furthered its international 
regulatory cooperation mission through work in coordination with the Department of State and 
through activities in support of the U.S. Trade Representative’s trade negotiations. Regulatory 
cooperation benefits both businesses and consumers by promoting consistent standards and 
procedures across borders, and by preserving safety and welfare while promoting 
competitiveness here and abroad. While the international role of OIRA is modest compared to 
its key missions of regulatory review and implementing Federal information policy, it is 
nonetheless an increasingly important part of our agenda going forward. 

In conclusion, regulation activities can bring great benefits to Americans but also carries costs. 

It is critical to ensure that Federal agencies base their regulatory actions on high-quality evidence 
and sound analysis. Beneficial regulation must remain consistent with the overarching goals of 
job creation, economic growth, and public safety. We look forward to continuing our efforts to 
meet these challenges. 

Thank you for your time and attention. 1 would be happy to answer any questions you may have. 
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Mr. Marino. Thank you, Administrator. 

I am going to begin with recognizing myself for my 5 minutes of 
questions for you. 

Administrator, the Bush administration took steps to prevent 
“midnight rules,” in which Presidential administrations issue a 
heightened number of new regulations as their term reaches a 
close. 

What steps will you take to prevent the practice of this “mid- 
night rules” situation? 

Mr. Shelanski. Thank you very much for that question, Mr. 
Chairman. 

We have been engaging with agencies now to set priorities and 
to try to establish a smooth and orderly process for the issuance 
of regulations over the remainder of this Administration. 

As I said in my statement, the most important thing to OIRA is 
to ensure that there is high-quality review of the significant regula- 
tions that the executive branch issues. We cannot do high-quality 
review if we have a flood of last-minute regulations. 

So we are working closely and regularly with agencies to ensure 
that they are continuing to move their priorities forward in the 
chain so that we will have time to perform that review. 

Mr. Marino. Thank you. 

My concern is with apparent victories. The Supreme Court re- 
cently remanded without vacating the EPA’s Utility MACT rule to 
regulate mercury emissions. The Justices found that the EPA failed 
to appropriately consider costs when it promulgated the rule. 

This decision was an incomplete victory because this rule has 
been in effect since 2012. For 3 years now, while litigation was pur- 
sued, millions of dollars was spent to comply with the rule, only for 
it to be found unlawful. This is a major drain on our economy and 
costs jobs. 

What can be done to ensure that OIRA better reviews these reg- 
ulations and that the effective date of major rules is delayed until 
the judicial process has been exhausted? 

Mr. Shelanski. Thank you, sir. 

So, on the particular rule that you referenced, I think the Su- 
preme Court’s decision is still being reviewed, and how that will be 
handled in the context of this specific rule is not something I am 
able to speak to today. But your general question is an important 
one. 

It is an uncommon situation for a fundamental legal question of 
that magnitude to be raised in a rule. So, typically, OIRA review 
can proceed because the agency has the authority to issue the rule, 
and we are typically getting the kinds of analysis that we require 
under the Executive orders. There isn’t a perceived statutory bar- 
rier to that analysis, and we are able to perform our review. 

Now, of course, the Administrative Procedure Act provides for ju- 
dicial review of final rules. In the normal case, where an effective 
date might come into play prior to the end of the judicial process, 
it is up to the courts to determine whether or not there would be 
a sufficient prejudice to affected parties by having the rule take ef- 
fect pending the judicial process. 
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So, fortunately, the judicial process affords a very good forum in 
which the courts can decide should the rule be allowed to take ef- 
fect while we are reviewing it or not. 

Mr. Marino. Administrator, does anything prevent you or OIRA 
from suggesting to the courts that the issue be stayed, pending liti- 
gation, because of the expense involved for industry? 

Mr. Shelanski. OIRA does not play a role in the judicial process. 
That would be up to the Justice Department, typically. 

What OIRA does is to ensure that the agency has done a suffi- 
cient — if it is an economically significant rule, a sufficient analysis 
that is part of the administrative record, that the court can review 
the record and come to a determination of precisely that kind of 
issue. 

Mr. Marino. Thank you. 

My last question, it looks like. 98.98 percent of the claimed bene- 
fits from era’s mercury rule came from reducing particles other 
than mercury. Chief Justice Roberts called such a disproportionate 
reliance on co-benefits a potentially illegitimate way of avoiding 
limits on agency power. 

Will OIRA reevaluate the extent to which it permits agencies to 
rely on secondary benefits? 

Mr. Shelanski. When OIRA reviews a rule, we look at all the 
costs and benefits, direct and indirect, that might come from a rule. 
But one of the things that we try to do is to ensure that a rule is 
well-tailored to its stated purposes. So OIRA does try to make sure 
that a rule does achieve its stated purposes and that its benefits 
come from the lawful purpose for which the rule is being promul- 
gated. 

Mr. Marino. Thank you. Administrator. My time has expired. 

The Chair recognizes the Ranking Member of the Subcommittee, 
the gentleman from Georgia, Congressman Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Administrator Shelanski, bills have been proposed, such as H.R. 
427, the REINS Act of 2015, which would require both houses of 
Congress and the President to approve all new major rules — i.e., 
rules with an annual impact on the economy of at least $100 mil- 
lion or having one of a number of economic impacts — before they 
can take effect. 

Are you familiar with the REINS Act? 

Mr. Shelanski. Yes, sir, I am. 

Mr. Johnson. And what do you think about that concept? 

Mr. Shelanski. Thank you, Mr. Johnson. 

The REINS Act is something on which the Administration has 
spoken, at least in the last Congress and the Congress before that. 
I understand the bill may come up again in this Congress, and the 
Administration will have to determine its view at that time on the 
current version. But the Administration has issued a statement 
against this bill, and I certainly share that view. 

The main concern with the REINS Act is that it introduces, in 
my view, an unnecessary layer of review and delay in what could 
be very important health, safety, and welfare regulations. By re- 
quiring a joint resolution of Congress, the authority of the execu- 
tive branch agency to put forward its policies is subject to poten- 
tially limitless delay or very long delay. 
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And that seems to me, in the context of a regulatory system with 
numerous checks and balances — internal review by OIRA within 
the executive branch, public comment, and judicial review under 
the Administrative Procedure Act — strikes me as an unnecessary 
hurdle to getting the business of the country done. 

Mr. Johnson. Thank you. 

Among other things, H.R. 1155, which is the SCRUB Act — are 
you familiar with the SCRUB Act? 

Mr. Shelanski. I have just learned about the SCRUB Act. I don’t 
have sufficient familiarity at this point to comment on it. 

Mr. Johnson. It would establish a regulatory CutGo process. Are 
you familiar with the CutGo process? 

Mr. Shelanski. I do understand what that refers to, yes. 

Mr. Johnson. Yeah. Would you discuss the ramifications of a 
mandatory CutGo process? 

Mr. Shelanski. I think this is something I would really like to 
engage with anybody in the Congress who would like to talk about 
a CutGo process or some kind of regulatory review commission. 

The devil really is in the details on the kinds of proposals that 
are in the SCRUB Act. The Administration has not yet, I think, 
had a chance to formulate a view on this, and I certainly can’t 
speak for the Administration, but it is something we are certainly 
interested in working with you on and learning more about. 

Mr. Johnson. Okay. 

Other bills, such as H.R. 185, the Regulatory Accountability Act, 
would give greater power to the courts and the Administration to 
override congressional mandates. It does this by requiring the 
courts to exercise their independent judgment over that agency’s 
experts. 

What are your views regarding heightened judicial review of 
agency rulemaking? 

Mr. Shelanski. Mr. Johnson, we have grave concerns and I have 
grave concerns about judicial review over the expert processes 
within the agencies. There is no single, one-size-fits-all type of 
analysis or type of process that is fit for all the different kinds of 
agency processes that go on. So I have concerns that this intro- 
duces judicial review at a far more granular level, a very technical 
and detailed level, where I think good decisionmaking by general 
courts will be extremely difficult. 

Moreover, we should keep in mind courts have the opportunity 
to review the complete administrative record. So if there is not suf- 
ficient evidence and basis for an agency’s decision, courts already 
get to review that. Agencies are already held to a good standard 
of having record evidence for their decisions. Further judicial re- 
view down to the expert level within the agency strikes me as 
something that could grind to a halt the deliberative process and 
good policy development. 

Mr. Johnson. And going back to regulatory CutGo, is it wise to 
have a broad restriction on introduction of new regulations, man- 
dating that if one comes in you have to get rid of another? Is that 
wise? 

Mr. Shelanski. Thank you, sir. 
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As a general matter, I do not favor some kind of a cut-and-go or, 
often called, regulatory PAYGO obligation. Sometimes a rule needs 
to be issued to meet a vital public matter. 

The United States Department of Transportation had to engage 
in a very, I think, essential set of rules relating to the transport 
of volatile crude oil by rail. This was something that received, sort 
of, broad support across the spectrum from many States. For the 
Department to have had to spend a lot of time thinking about what 
rules it was going to have to cut before it could go with its new 
vital health and safety regulation, I think, could have been very 
harmful. 

More to the point, we have a retrospective review process. I 
would much prefer that we use the retrospective review process to 
get rid of rules that should be cut, because that way those rules 
could be considered on a full record. They could be considered on 
an appropriate timeline. We at OIRA would have the opportunity 
to review any rules that were implementing retrospective review, 
either repeal or reform. And that way we would be sure that the 
rules that are cut are rules that we don’t need. My concern is we 
lose that review in a kind of process like cut-and-go, mandatory 
cut-and-go, as you described. 

Mr. Johnson. Thank you. 

And I yield back. 

Mr. Marino. Thank you. Congressman. 

The Chair now are recognizes the gentleman from Michigan, 
Congressman Trott. 

Mr. Trott. Thank you, Mr. Chairman. 

I appreciate the witness testifying today. 

One of the attributes of the REINS Act was it called for more op- 
portunities for industry experts to provide input into the rule- 
making process. Do you think there is a enough, or too much, or 
need more input from industry experts when writing rules? 

Mr. Shelanski. Thank you, Mr. Trott. 

I think, as a general matter — and then I will get specifically to 
your question — as a general matter, I think OIRA has the tools and 
the input that it needs to do good regulatory review. 

On the specific question of industry input, I think there are nu- 
merous opportunities for industry in the system we have today to 
have serious input into the process. It is extremely rare, I mean, 
hard for me to think of a significant regulation where industry has 
not actually been involved with the agency as a stakeholder in the 
development of a rule. 

Once the agency sends the rule to us at OIRA, that fact that the 
rule is with us becomes public, and we are required under our Ex- 
ecutive orders to have meetings with anybody who requests a meet- 
ing, under Executive Order 12866. As it so happens, we have no 
control over this. Industry avails itself quite heavily of that oppor- 
tunity, so we are hearing a lot from industry. 

Now, typically, this just gets us to ask questions, and the agency 
is often very familiar with the arguments that industry is making. 
And then, of course, once the proposed rule is out for public com- 
ment, industry has a great opportunity to get all of the facts and 
issues into the public record — a record that the agency is required 
by law to address in order to withstand judicial review. 
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Of course, during the finalization process, there is further inter- 
action at the agency level and then back through the 12866 proc- 
ess. 

So it strikes me that industry has a wealth of opportunity, as 
things currently stand, to be involved with the rulemaking process. 

Mr. Trott. I appreciate those comments. That is helpful. In 
hindsight, maybe some of the feedback I am getting from busi- 
nesses is they have plenty of opportunity for input but some of 
their input is not listened to or followed, so maybe that is the real 
issue. 

But, along those lines, one of the concerns I have heard from a 
number of businesses is the timeframe when rules are finalized 
and implemented is sometimes too short of a window for them to 
properly respond and implement procedures and software changes 
to adapt. Do you have any concerns in that regard? 

You know, when I was in the business sector for many years, 
that was one of my biggest nightmares, was when a client or cus- 
tomer would give us a short timeframe to implement significant 
changes in operations, and we had no choice but to make it hap- 
pen. But I just worry sometimes that the rulemaking undermines 
businesses because they don’t have adequate time to respond. 

Mr. Shelanski. I fully agree that a realistic implementation pe- 
riod is vital to a regulation. It is vital for a number of reasons. 

Stakeholders do need time to order their affairs. The businesses 
that are being regulated are the engines of our economy, they are 
engines of employment. And we need to ensure that the timeframe 
in which a rule will be implemented and the way it will be imple- 
mented is consistent with those vital functions that industry plays. 

We review implementation periods, typically, as part of our re- 
view of a rule, because costs can change drastically depending on 
what the ramp-up period is or the implementation period is. Do 
agencies always get it right? My supposition is occasionally they 
don’t, but it is not for lack of trying. It is part of our review, and 
it is something on which we frequently take input. 

Mr. Trott. Executive Order 12866 calls on agencies to bring reg- 
ulatory burdens to your attention and to give suggestions on how 
they can be resolved. Is that being done, to your knowledge? And 
do you get many suggestions on how we can improve the regulatory 
burden on businesses? And if not, how can we make sure they co- 
operate? 

Mr. Shelanski. Yes, sir. We do have a lot of back-and-forth with 
the agencies on precisely that point. 

One of the things we are most concerned with at OIRA is to 
make sure that rules achieve their goals but that, in doing so, they 
don’t take an unnecessarily high-cost path. 

And so, during the course of review, we have a number of sources 
of information that lead to almost a majority of our exchanges with 
agencies are questions on this kind of topic, whether they are 
brought to us by other agencies, which is frequently the case 
through the interagency process, or the Small Business Adminis- 
tration, which is a very effective advocate for small businesses on 
business burdens, and also through our obligation under the Regu- 
latory Flexibility Act to ask agencies to think about alternatives. 

Mr. Trott. Great. 
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I see my time has expired. I thank you for your time and your 
insight this afternoon, sir. 

Mr. Marino. The Chair now recognizes another gentleman from 
Michigan, Congressman Mike Bishop. 

Mr. Bishop. Thank you, Mr. Chair. 

Administrator Shelanski, I appreciate your testimony today. 

I would like to build on what my colleague from Michigan was 
getting to, and I want to refer you to an event. At the end of May, 
the Department of HHS and Treasury and Labor published a rule 
announcing that, as of 2016, all plans would be required to embed 
an individual cost-sharing limit in all options offering family cov- 
erage. 

This is a huge change in the plan for both the employee and the 
employer, large and small, and their administrative vendors and 
carriers, as Mr. Trott indicated, will not be able to accommodate 
the rule by 2016. 

I am wondering how it is possible that something of this mag- 
nitude can be implemented by the government without any statu- 
tory requirement and without any rules by way of the Administra- 
tive Procedure Act? 

Mr. Shelanski. There are a number of things that agencies can 
do that don’t have to be done by rule, whether explicitly by statute 
or by precedent. I would have to go back and look into the par- 
ticular situation that you are raising, because I can’t explain under 
what authority they acted. 

But, typically, there are many lawful authorities that do allow 
agencies to proceed with administrative changes that occur outside 
of the regulatory process and that are not subject to OIRA jurisdic- 
tion. 

Mr. Bishop. Okay. 

I have a couple questions with regard to the process, as well. 

A recent analysis by the GAO found that, since 2011, 43 major 
or significant rules were not submitted to Congress, as required by 
the Congressional Review Act. Without this submission. Congress 
is, in effect, robbed of the opportunity to introduce resolutions of 
disapproval. 

I am wondering what OIRA can do to remind agencies of their 
obligations according to this rule so we don’t go through this over 
and over again? 

Mr. Shelanski. Thank you. Congressman. You raise a very good 
point. The GAO pointed out something I think is very important, 
and I absolutely agree that agencies should up hold their obliga- 
tions to report these rules. 

After we received the GAO report, we contacted agencies to re- 
mind them strongly that they have the obligation to report these 
rules. Under the statute, under the law, this is an agency obliga- 
tion. It is not something OIRA can do for the agencies. But we have 
reminded the agencies that they have this obligation and should 
live up to it. 

Mr. Bishop. So we know the agencies must submit rules to OIRA 
for review, but what process do you use to ensure that the agencies 
properly comply with the submission requirements? 

Mr. Shelanski. The submission requirements to OIRA? 

Mr. Bishop. Yes. 
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Mr. Shelanski. So we typically know what rules an agency has 
on the agenda going forward because we publish twice a year, or 
publish and then update, a regulatory plan and agenda. It is very 
unusual for an agency to — in fact, I can almost not think of an ex- 
ample in the 2 years that I have been in the job where an agency 
has not submitted a rule to OIRA that should be submitted to us. 
So we don’t have a problem. Agencies comply quite well with that. 

We often will have differences of opinion about something that 
is not a rule and whether OIRA should review it. And so we have 
often called in things that the agencies have captioned as guid- 
ances or notices because we believe they have regulatory effect. But 
the agencies have been very cooperative when we have identified 
such documents. 

Furthermore, agencies will often have a difference of opinion 
with OIRA over a significance determination and whether we 
should review a rule. They have shown us the rule; we know it ex- 
ists. The significance determination is ultimately up to us. So, 
while we have had agencies ask that rules not be deemed signifi- 
cant, we make an independent judgment. Again, agencies have 
been quite cooperative. 

So we have not had a problem with the agencies’ compliance and 
cooperation with submissions. 

Mr. Bishop. Thank you very much, sir. I appreciate it. 

I yield back my time. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from Georgia, Con- 
gressman Collins. 

Mr. Collins. Mr. Chairman, I just have a unanimous-consent re- 
quest. 

We had sent a letter to your department. We are working on 
that. We have not received a response yet. This was from several 
months ago. I just wanted to insert that into the record and also 
just ask that you do everything in your power to make sure that 
your office is complying with our office to get the answers that are 
needed. 

[The information referred to follows:] 
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The 1 lonorablc Howard Sbclonski 

Adimniefrator, OlTicc uf Regulatory and Information Affairs 
The < )nice of Management and Budget 
725 17"' Street NW 
Washington, DC 20503 

Dear Mr. Shelanski: 

As you may he aware, the American Council on Hducstion recently released a report entitled 
**Recalibrating Regulation of Colleges and Universities.*' ’llic Rqx)rt focused on the large 
volutrw of potentially burdensome and confusing regulations that face higher education 
institutions and mokes the case for regulatory relief and improved proccssiei. Given your position 
as the head of the agency tasked with reviewing regulations to promote an elTicient regulatory 
system, 1 wanted to be sure you were aware of the report and to encourage you to take its 
findings into account when reviewing education-related regulations. 1 believe your role In 
reviewing regulations on higher education is particularly important given that higltcr education is 
regulated not only by the Department of Lducation (DoH) but by every Cabinet-level agency. 

While we must mabuaiii oversight of federal investments in higher education, we must also 
casurc that regulations do not impose onerous and costly burdens on institutions of higher 
learning. Oversight does not have to come with mountains of burcaucraltc red tape. RalJier, we 
should ensure that higher learning institutions arc able to focus on their primary priority - 
educating our future generation of leaders - rather than lying u]) resources with compliance 
costs. 

Moreover, DoF. has recently undertaken the promulgation of several notable regulations absent 
Congressional action, including action on gainful employment, credit hours, and teacher- 
preparation programs. DoH's "increiusing appetite for regulation,” as noted by the Report, is 
cause for considerable concern. DoR vt frequently not acting under direction from Congress but 
rather promulgating legulalion seemingly at-will. These regulations have real consequences and 
can create real burdens on institutions of higher education, yet Dob scetiui almost obHvinu.s to 
the real-life effects of its rulemaking. 

According to the Report, aa a re.sull of regulations "[colleges] must allocate resources to 
compliance that would be better applied to student (^ucation. safety, and innovation in 
instructional delivery.” For example, at my alma malor, the University of North Georgia, existing 
regulations for teacher preparation prognim.s require one and a hulfduta entry and management 
personnel, with an expectation of moving to two full time positions in the near future. The 
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The Hon. Howard Shclanski 
March 9. 20 IS 


Universify told me that *‘incrca5cd regulation with regard to data c<')llcction also affects the 
provision of ticld cxperienceii in public schools.” While the University feels that tlic goals of the 
regulation arc appropriate, ”the data collection and reporting demands arc costly in terms of time 
and ftinding.” In terms of the impact of regulations on teacher preparation pnigrams, the 
University of North Georgia has shared wth me lltal an even greater concern is “the rinancial 
runiificalinas of the increasingly complex regulatioas on prospective teacher candidates.” The 
University of North Georgia is not alone in cxpic-ssing these types of concerns. 

Georgia State University has indicated that it would benefit from simplification of the the 
process to return Title IV funds when a .student withdraws. Additionally, Georgia State 
Univcr.sity has suggested that '*the creation of a single student loan program would simplify the 
ItnMxss for students and aid administnuors, presenting a clear, predictable model.” Finolly, 
Georgia Slate staled that the “student aid opplicalion pn>coss continues to be overly complex’* 
aud that FAFSA could be more user friendly and efficient. 

Many of the issues mentioned by Georgia Stale University and the University of North Georgia 
ore explicitly referenced in the Report as areas for concern or areas with burdenst)me and 
complex regulations. 'I'hat the examples provided above were .so readily identified as areas of 
concern' both in first-hand accounts provided to me and in the Report -is a clear indiculion that 
these issues need to be addressed. 

The Report succinctly and correctly stales, “Rather than impeding institutional productivity ajid 
innovation, federal regulation ought to be facilitating it.” To that end, 1 would like to know; 

• What steps your office will lake to ensure that new and existing regulations on 
institutions of higher education do not create unnecessary burden.s and instead actually 
promote productivity and innovation? 

• [low cun your office use the retrospective review process to ensure tlwt regulations on 
institutions of higher education arc meeting changing needs? 

I slnmgly urge OIRA to take the findings in the “Recalibrating Regulation of Colleges and 
Universities" Report, along with examples provided by universities in Georgia and beyond, into 
account when reviewing new and existing regulations. It is critically important tlmt we do not 
create unnecessary burdens — however well-intentioned they might he— that ultimately detract 
Imm the ability of educational institutinn.s to perform their core fiinctions. 1 encourage you to use 
your position to ensure that regulations are promoting tlic goals of higher education ruiher than 
hindering them and I look forward to your response. 

Sincerely, 

Doug Col^s 
Member ol Congress 
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Mr. Shelanski. Thank you, Mr. Collins. 

I did just this morning receive your letter from our Legislative 
Affairs Office. I assure you of a response. 

I have also read the letter, and I found it extremely interesting 
and look forward to reading the report you reference in the letter 
and acting accordingly. 

Mr. Collins. Thank you. 

Mr. Chairman, thank you. 

Mr. Marino. The Chair now recognizes the Vice-Chairman of the 
Regulatory Subcommittee, the gentleman from Texas, Congress- 
man Farenthold. 

Mr. Farenthold. Thank you. Administrator Shelanski, I appre- 
ciate your being with us. 

I want to start at a 30,000-foot view, and I wanted to get your 
opinion on how you think the law of diminishing returns applies 
in the regulatory context. 

In other words, once basic safeguards are in place, will further 
improvements often require spending increasingly more money to 
achieve increasingly less results? 

Mr. Shelanski. That is a great question. Congressman. 

One of the things that we look at when we review a rule is 
whether that rule, specifically that rule, building on the baseline 
of the costs that exist in the industry and what the state of play 
is in the industry as it stands when the rule is brought to us, 
whether it will achieve benefits that justify the costs. 

Mr. Farenthold. At some point, we might just get the low-hang- 
ing fruit and leave the rest for the plaintiffs’ attorneys. 

I want to get down into the weeds a little bit with some specific 
regulations that directly affect folks in Texas and throughout the 
country. 

The EPA’s controversial waters of the U.S. rule has obvious po- 
tential consequences for small businesses, especially agribusiness, 
our farmers and ranchers. Yet the EPA did not convene a Small 
Business Advisory Panel, as required by the Regulatory Flexibility 
./^ct 

Why didn’t OIRA insist that the EPA follow the law? 

Mr. Shelanski. The EPA’s determination at the time that the 
SBREFA issue, the Small Business Panel issue, came up was that 
what they were doing in this rule was effectively codifying in regu- 
lation what had been existing jurisdictional practice, just trying to 
spell out more clearly what had been happening through many, 
many years of practice, in which the courts, indeed the Supreme 
Court, had found had not been sufficiently spelled out. 

So the 

Mr. Farenthold. I am going to take issue, and, certainly, I 
think some of the farmers and ranchers, who feel like they are di- 
rectly affected by these rules. They hadn’t had the EPA crawling 
over their property, and this certainly seems to give the EPA a 
whole lot more jurisdiction, down to stock tanks, irrigation ditches, 
and, if we keep along this path, probably swimming pools in peo- 
ple’s backyards. 

Mr. Shelanski. Well, I think I would have a different take on 
what the possible reach of the rule is. But I think, as a general 
matter, what the EPA was doing was simply spelling out jurisdic- 
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tion that it had previously under the Clean Water Act and trying 
to make a little clearer when and where it would exercise it. 

At this point, for any given body of water, there is still a deter- 
mination to be made on whether permitting and whether the Clean 
Water Act provisions would apply. 

Mr. Farenthold. Well, OIRA approved these waters of the U.S. 
Rules in just 2 months. That seems awful fast considering that the 
final costs that showed up for the rule were triple the original cost 
projections, and the final version further extended the EPA’s juris- 
diction. 

Was there any pressure that you all faced from the outside to 
run this rule through? And what factors was your approval and the 
speedy decision thereof based on? 

Mr. Shelanski. Thank you very much. 

Under the Executive orders, the normative time for review of 
regulations is 90 days. Sometimes we are able to be much faster. 

By far, the biggest component in the timing of regulation is the 
priority that the agency places on the rule. Very often, OIRA con- 
ducts an interagency process rather quickly, gets feedback from the 
agencies, passes its comments and the interagency comments back 
to the agency, and, if an agency has made a rule a high priority, 
the rule then comes back to us. And when we have decided that 
the rule has sufficiently addressed the concerns that were raised, 
we conclude review. 

Mr. Earenthold. Well, generally, I am a supporter of the gov- 
ernment being more efficient, but I certainly don’t think in the 
rulemaking process there should be any incentive to cut corners, 
especially considering the financial impact. 

One last question on the EPA. Congress has long been concerned 
about their evaluation of co-benefits from lowering particulate mat- 
ter emissions in the context of limiting other air pollution. 

What is your view of how the EPA accounts for co-benefits? In 
particular, how robust is the science about the health effect of addi- 
tional marginal reductions in particulate matter emissions? 

Mr. Marino. Administrator, could you pull that microphone a lit- 
tle closer to you? You are not coming over loud enough on the TV. 

Mr. Shelanski. Is that better? 

Mr. Marino. That is better. 

Mr. Shelanski. Okay. My teenage son tells me I am very loud. 

Mr. Farenthold. I am an old radio guy. You can’t beat me in 
loud. 

Mr. Shelanski. In terms of co-benefits — and I believe I got a 
similar question from Chairman Marino — what we try to do when 
an agency comes to us with a rule is we look at what the rule 
achieves. We try to make sure that the agency, although we do not 
typically make independent legal determinations, has the authority 
to achieve what it is trying to achieve. And then we look at the 
costs and benefits to make sure that those costs are justified by the 
benefits. 

When it comes to the state of the science and the analysis under- 
neath the rule, OIRA does not do an independent scientific evalua- 
tion. We are not scientists. What we do, however, is make sure that 
the evidence that the agency relies on meets certain requirements, 
that it meets the requirements of generally accepted science to the 
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extent it exists, that the agency employs a generally accepted 
method, and that the quality of data and evidence that the agency 
is relying on meets sufficient data quality standards. And one of 
the things that we are very mindful of is that the agency look at 
the full body of evidence that is in the scientific record, does not 
choose selectively things that cut only in favor of its rule. 

So we do a pretty rigorous set of questioning of the agency. And 
if an agency is basing its determination on supposition rather than 
science, that will make it harder to get a rule through us. 

Mr. Farenthold. Thank you. I see my time is well-expired. 

Mr. Marino. The Chair recognizes the gentleman from Texas, 
Congressman John Ratcliffe. 

Mr. Ratcliffe. I thank the Chairman for holding this hearing, 
because the Texans that I represent certainly are frustrated with 
what they see as an ever-expanding government that invades so 
many aspects of their lives. And they are certainly frustrated with 
unelected bureaucrats that sometimes have the power to impose 
regulations that have the force of law with little or no time for 
meaningful preparation. 

So I think it is important that we, at a minimum, make sure the 
folks do get the information they need to comply with new regula- 
tions and to fully analyze the effects that these regulations would 
have on their businesses. 

Administrator Shelanski, I appreciate you being with us today. 

I am sure that it won’t come as a surprise to you that some of 
the concern that I am talking about does relate to OIRA’s tendency 
to have delayed informing the American people about regulations 
developed by Federal regulations — the Unified Agenda, as we call 
it. So I would like to ask you a couple of questions about some of 
those factors that I hope that we are able to agree on. 

First of all, do you believe that getting this information about 
agency regulations to the American people, particularly the small 
businesses who are especially burdened by compliance costs, that 
that is something that is vitally important? 

Mr. Shelanski. I fully agree that getting the agenda and plan 
is extremely important so that stakeholders can have notice of the 
rules that are going to be forthcoming. 

Mr. Ratcliffe. So, putting yourself in the place of a small-busi- 
ness owner trying to prepare for impending regulation, you would 
agree with me that getting that information on time and in a 
streamlined manner is equally important? 

Mr. Shelanski. I think, to the extent at all possible, getting in- 
formation out in advance and in a timely fashion is quite impor- 
tant. 

Mr. Ratcliffe. Okay. 

And I know you are relatively new to the position there at OIRA, 
but I am hoping that you will agree with me that such reports on 
upcoming Federal regulations should never be a political exercise. 

Mr. Shelanski. I would agree with that. Certainly, in the 2 
years that I have been in the job, we have been able to get the 
agenda and plan out each spring and fall, as required and on time. 

Mr. Ratcliffe. But, obviously, you are aware of the past history 
at OIRA. And so, in that respect, do you find it troubling that dur- 
ing the 2012 election year the Obama administration refused to 
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issue either a spring or a fall Unified Agenda of planned 
rulemakings? 

Mr. Shelanski. My understanding — and, of course, I wasn’t 
there, so I can’t answer as to what happened or what the reasons 
were — was that one plan and agenda did not get issued. 

Mr. Ratcliffe. Okay. 

Mr. Shelanski. Just one. I certainly 

Mr. Ratcliffe. But that one — we can try and minimize that, hut 
the fact is that one would he one violation of law. 

Mr. Shelanski. Even apart from being a violation of law, I think 
it is not good policy. Therefore, when I was having my confirmation 
hearings a little over 2 years ago, one of the things I pledged to 
do and that I have carried through on was to ensure that each 
spring and fall that plan and agenda does get published and, more- 
over, to work closely with the agencies to try to improve the com- 
pleteness and accuracy of that plan and agenda. 

Mr. Ratcliffe. So can I take it by your answer, then, that you 
have just given me your assurance that in 2016, the next election 
year, that the Unified Agenda will issue on time? 

Mr. Shelanski. Yes, sir. 

Mr. Ratcliffe. And you have taken steps to ensure that that 
will be the case? 

Mr. Shelanski. To the extent that it is within my power, sir, 
those plans and agenda will be published on time. 

Mr. Ratcliffe. Okay. Very good. 

I thank you for being here today, and I am going to yield back 
the balance of my time. 

Mr. Marino. Thank you. 

And this concludes today’s first panel of our hearing. I want to 
thank Administrator Shelanski for being here. 

You are excused, sir. 

Mr. Shelanski. Thank you. 

Mr. Marino. And we have been called to vote. So we have four 
votes, and it looks like it could be about 30 minutes before we call 
the second panel. We will get back here as soon as possible. 

I declare a recess at this point. 

[Recess.] 

Mr. Marino. The Regulatory Reform Subcommittee will come to 
order. And I will begin by swearing in our witnesses for our second 
panel. 

Would you please stand and raise your right hand? 

Do you swear that the testimony you are about to give before 
this Committee is the truth, the whole truth, and nothing but the 
truth, so help you God? 

Please let the record reflect that the witnesses have answered in 
the affirmative. 

And, yes, please be seated. 

I am going to introduce all four members before we start out 
with your opening statements, if you don’t mind. 

Dr. Douglas Holtz-Eakin — am I pronouncing that correctly? 

Mr. Holtz-Eakin. It is actually “Holtz-Eakin.” 

Mr. Marino. “Holtz-Eakin.” Okay. Thank you — is the president 
of the American Action Forum. 
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Dr. Holtz-Eakin has served in numerous government and policy 
positions, including as Director of the nonpartisan Congressional 
Budget Office. During his time with the President’s Council of Eco- 
nomic Advisors, he helped to formulate policies addressing the 
2000-2001 recession in the aftermath of the terrorist attacks of 
September 11, 2001. 

Dr. Holtz-Eakin received his B.A. From Denison University in 
mathematics and his Ph.D. in economics from Princeton. 

And welcome. Doctor. 

Ms. Karen Harned — is that correct? 

Ms. Harned. Yes. 

Mr. Marino. Just want to make sure. Thank you — has served as 
executive director of the National Federation of Independent Busi- 
ness’ Small Business Legal Center since April of 2002. Prior to 
that, Ms. Harned was an attorney at a Washington, DC, law firm 
specializing in food and drug law, where she represented clients be- 
fore Congress and Federal agencies. 

Ms. Harned appears frequently in the national media to discuss 
issues including regulations, health care, and other issues impor- 
tant to small business. She is a graduate of the University of Okla- 
homa and earned her J.D. From The George Washington Univer- 
sity Law Center. 

Welcome. 

Dr. Richard Williams is director of the Regulatory Studies Pro- 
gram at George Mason University’s Mercatus Center. Prior to that, 
Mr. Williams served as Director for Social Sciences at the Center 
for Food Safety and Applied Nutrition in the Food and Drug Ad- 
ministration. 

Dr. Williams has appeared in national media outlets, including 
NPR and The Wall Street Journal. He is a U.S. Army veteran who 
served in Vietnam — and, sir, thank you for your service. 

Dr. Williams holds a B.S. in business administration from Old 
Dominion University and earned his M.A. and Ph.D. in economics 
from Virginia Tech. 

Welcome. 

Professor Noah Sachs is a professor at the University of Rich- 
mond School of Law and Director of the school’s Merhige Center for 
Environmental Studies. He specializes in environmental law, torts, 
and administrative law and has written casebooks in those areas. 

In 2014, Professor Sachs was awarded a Fulbright grant to study 
challenges to market-oriented environmental reforms in developing 
countries. Professor Sachs received his B.A. from Brown Univer- 
sity, his M.P.P. from Princeton, and his J.D. from Stanford Law 
School. 

Welcome, Professor. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety. 

I ask that each of you summarize your statements in 5 minutes 
or less. And you see the lights in front of you, and by the time it 
gets to the last one, that pretty much means your 5 minutes is up. 
I know that people concentrate on their statements, so I will just 
politely do this, and that will give you an indication to please wrap 
your statement up. 

And, with that, thank you all for being here. 
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Dr. Holtz-Eakin, please. 

TESTIMONY OF DOUGLAS HOLTZ-EAKIN, Ph.D., PRESIDENT, 
AMERICAN ACTION FORUM 

Mr. Holtz-Eakin. Well, thank you, Chairman Marino, Ranking 
Member Johnson, Congressman Bishop, for the privilege of being 
here today. 

Let me make three brief points and submit my written statement 
for the record. 

The first is that OIRA is doing a very important and valuable 
job. And this is, I think, highlighted by the scale of recent regu- 
latory activity. There are a lot of details in the written statement, 
but paperwork burdens have risen by 30 percent since the year 
2000 to the present. That is an enormous rise in the cost of regula- 
tion. The year 2010 alone saw 100 major rules finalized. OIRA has 
put in its data that 2012 is probably the most expensive regulatory 
year in recent history. 

And if you look at the success in taking costs off the books, the 
retrospective reviews done under the Executive orders that have 
been discussed have, on net, increased costs and have often not 
even included retrospective review. It has been new regulations 
and higher costs. So there is a significant issue that needs to be 
addressed. 

And OIRA itself could do a better job; there’s no question. There 
are issues in transparency that have been highlighted by its his- 
tory with the Unified Agenda in recent years — not putting it out 
in some years in the spring, putting it out on the 23rd of December 
or just before Thanksgiving, just before Memorial Day, July 3. The 
tradition of waiting for a holiday and doing it at 4 o’clock on a Fri- 
day or something is something that is not exactly consistent with 
their mandate. 

There is the failure to comply on a regular basis with the Un- 
funded Mandates Reform Act and highlight mandates placed on the 
private sector. There is the inconsistent performance on the Con- 
gressional Review Act and reporting of regulations to the House, 
the Senate, and the Government Accountability Office. 

In their annual report, there is a highly incomplete accounting 
of the overall costs and benefits of regulatory activity. And there 
is, as the Chairman noted in his opening remarks, the failure to 
deliver it along with the budget each year, as was originally in- 
tended. 

But, more broadly, even if OIRA did a better job, it is our belief 
that broader regulatory reform is needed in the United States and 
that, in doing that, it would be important to codify the benefit-cost 
principles that are in the various Executive orders, to include judi- 
cial review, so that agencies face some consequence for the failure 
to undertake a rigorous economic analysis of the activities that 
they are about to impact; that legislation should include some lim- 
its on the regulatory activity under that legislation and maybe 
even a budget of some sort to limit it; and that there needs to be 
a formal and systematic retrospective review of existing rules in 
order to, on a regular basis, answer the question, is this regulation 
still a good idea, presuming it was done well at the time of its ini- 
tial enactment. 
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So I’m delighted for the chance to be here today to discuss OIRA 
and regulation in general, and I look forward to your questions. 

[The prepared statement of Mr. Holtz-Eakin follows:] 
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Chairman Marino, Ranking Member Johnson, and Members of the Committee thank you for the 
opportunity to appear today. In this testimony, I wish to highlight: 

• Despite efforts from the administration to eiiminate red tape,* reguiators continue to set 
new records. The Office of Information and Reguiatory Affairs (OIRA) concedes that FY 
2012 was the most expensive year in recent history for reguiatory costs. According to the 
Government Accountabiiity Office (GAO), 2010 set a record forthe number of “major” 
rules (100) in a year. 

• Full transparency at OIRA remains elusive. Unified agendas and reports to Congress are 
often late, if published at all, and there is strong evidence that the administration hides 
data on unfunded mandates and fails to comply with the Congressional Review Act. 

• Under Executive Orders 13,563 and 13,610, the administration endeavors to “modify, 
streamline, expand, or repeal” burdensome regulations. Unfortunately, a review of the 
administration’s reports finds that there is more expansion than repeal. Agencies often list 
new regulations that add hundreds of millions of dollars in economic burdens in these 
allegedly “retrospective” reports, and 

• There is more the nation can do on regulatory reform to reduce unnecessary burdens 
while ensuring essential public health protections. Balanced regulatory reform that 
retrospectively examines past rules and prospectively evaluates the costs, benefits, and 
regulatory alternatives is an international standard practice, not a partisan exercise. 

Let me provide additional detail on each in turn. 

The Scale of Regulatory Burdens 

Although President Obama has issued several major executive orders outlining his vision for the 
regulatory state, to date there have been relatively modest efforts to “modify, streamline, expand, 
or repeal” burdensome regulations. Instead, the administration has implemented more regulations 
to expand than to repeal.^ 

In this regard, here are a few facts on regulations taken directly from the administration’s Office 
of Information and Regulatory Affairs (OIRA) and GAO: Since FY 2000, the paperwork burden 
from cabinet-level agencies has increased from 7.1 billion hours to more than 9.3 billion hours, a 
30 percent increase.^ Currently, Americans must manage more than 9,200 government forms, 
imposing 9.9 billion hours of paperwork.'* In 2010, federal agencies published 100 “major” rules. 


' Smistein, Cass. “Wasliington is Eliniiiiatiiig Red Tape,” Wall Street Journal . as’ailable at 
llttp:,7w\vw.w5i conVaitides/SD 1000 1424053 1 1 t9ijS59690457651S652783i0[ [90 . 

* 76 Fed. Reg. 3,82 1 . available at lillD:/, T .iis3.eo\71C /. WvCO . 

^ OITice orMaaagcmcnl and Budget, “Inronnalion Collection Budget of Ihc United Slates Govcnmienl 2014,” 
available at bttDst/Avww.wlniehonse.aov/sites/defaulbfiles/oiiib/itifoiea/ieb.ticb 2014.Ddt. 

' OITice of Infonralion and Rcgulalon Affairs (OIRA), "Invcnloty' of Currently Approved Infonnation 
Collections,” available at httDt/Avyvn'.retzinfo.aov/Diibiic.fdo/PRAReDortVoDeratiejn^l 1 . 
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more than any other year in the history of the Congressional Review Act. OIRA data make plain 
that FY 2012 was one of the costliest years for regulation in at least a generation * See below 


Number of Major Rules Published (2005-2014) 



2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 


Cabinet Agency Paperwork (billions of 
hours) 



2010 2011 2012 2013 2014-2015 


^ OQicc of Information and Ru^ulaioiv AHairs (OfRA). '*2013 Report to Congress on Oie BcncOts and Costs of 

Federal Rcgnlalions and Unfunded Mandates on Stale. Local, and Tribal Entities." n> ailable at 

llUPIj u hitcliousc.eov /sncsdcfiniU^filcVomh/infote^'^hi cb^2<>l 3 '^ ost b enc-fn fvt>on- mxia tcd pdf 
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The American Action Forum (AAF), in an effort to track 100 percent of federal rulemakings, has 
tallied the cumulative burden for every year since 2007 . Looking to document the impact beyond 
“economically significant” rules, AAF has tracked thousands of regulations during this period. 
All of the figures listed below are merely data recorded directly from the Federal Register, the 
“Daily Journal of the United States Government.” AAF does not re-estimate agency figures. If an 
agency states that a rule will impose $3 billion in costs, or save $3 billion, we record the data as 
listed each day. 

In 2015, the federal government has published more than $128 billion in long-term regulatory 
burdens from proposed and final rules. At this pace, regulators could impose more than $240 
billion in economic burdens, a record according to AAF data. ITowever, OIRA’s recordkeeping 
omits many of these burdens. For example, in FY 2013, OIRA reported $2 billion to $2.5 billion 
in annual economic costs (2001$).’’ However, OIRA’s report only monetized seven rulemakings 
from the fi seal year. 

There are obvious limitations to OIRA’s methodology, and some of them are unavoidable, but 
the federal government imposed more than $2.5 billion in burdens during FY 2013. AAF found 
310 federal rules that imposed costs or paperwork burden hours. According to our calculations, 
the federal government imposed $7.2 billion in costs.^ Thus, OTRA’s reported total was just 3 I 
percent of what was likely published in the Federal Register. 

For example, OTRA’s report omits scores of significant rulemakings from its total. By failing to 
quantify the ever-growing burden from independent agencies, the report often undercounts 
regulatory costs. The Volcker Rule alone will impose $4.3 billion in burdens, but that figure 
won’t be tallied when OIRA issues its FY 2014 report, which as of this writing, is late.* 
Furthermore, large burdens emanating from Dodd-Frank are also uncounted: Resource 
Extraction, Conflict Minerals, and the Volcker Rule. In 2012 and 2013 alone, independent 
agencies published eight rulemakings with at least $100 million in annual costs, for a total 
burden of more than $4 billion annually. 

The original purpose of the Regulatory Right to Know Act was to provide an accounting of all 
regulatory costs and benefits from “Federal rules,” not just cabinet agency rules, in an effort to 
mirror the fiscal budget. Although the OIRA report to Congress does provide a detailed 
accounting, excluding all independent agencies from its yearly tallies severely skews the data. 
Monetizing the benefits from actions by financial regulators, who tend to be independent from 
the executive, might be difficult, but recent case law suggests it might soon be an imperative. 

The Supreme Court’s opinion in Michigan v. AIF/I highlights that certain changes should be 
underway for how OIRA and agencies use benefit-cost analysis. In the Court’s opinion, Justice 
Antonin Scalia wrote, “No regulation is appropriate if it does more harm than good.”’ This is a 


“id. 

American Action Fonmn “Conunents to tlie Wlihe House on Costs and Benefits of Regulation," available at 
i UiD://a mcricanaclionroruiii.o rE.:co mmenls-fQr-}lie-rccordiaaf-coinmem.s-lo-\vhile -hou sc-oii-cos(s-and-bcncilis-or- 
rcaulalioii. 

“ Office of tile Comptroller of the Currency, “Analysis of 12 CFR Part 44,” available at 
iiilix/'wvi vv.occ.RovAonics,'laus-ie£ti1alioiis/lcgislation-of-iulciesl./voicker-aualvsis,ndr 
’’ Supreme Court of the United States, ^Michigan v. EPAy available at http:,4‘'l.iisa,nov/lLlTD8T . 
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powerful statement, and although not directly related to benefit-cost analysis across the federal 
government, the ruling has profound implications for the regulatory state. 

Professor Cass Sunstein, a former OIRA Administrator, recently aclmowledged the breadth of 
the opinion and its potential affect on EPA and independent agencies. He wrote, “[T]he court has 
now given a strong signal to independent regulatory agencies such as the FTC, the FCC, the 
Commodity Futures Trading Commission and the Federal Reserve. If they don’t weigh the costs 
against benefits, they might well find themselves in legal jeopardy.”'” The Securities and 
Exchange Commission has already lost several high-profile cases over its benefit-cost analysis. 
Because independent agencies are notoriously careless with their analyses, Michigan v. EPA 
should give them added incentive to persuade OIRA that additional scrutiny is warranted. As 
Professor Sunstein concluded, “The cost-benefit state has arrived.”" 

Transparency at OIRA 

Despite several laws and executive orders laying the groundwork for heightened transparency at 
OIRA, recent troubling events cloud what many view as a secretive government entity. From the 
Unified Agenda to missing reports to Congress, there is plenty of room for improvement, 
especially considering that OIRA is breaking the law when it violates many of these transparency 
measures. 

In 2012, the administration decided that they weren’t going to publish a spring edition of the 
Unified Agenda of Regulatory and Deregulatory Actions. This, despite the clear language of 
governing executive orders and the Regulatory Flexibility Act; “During the months of October 
and April of each year, each agency shall publish in the Federal Register a regulatory flexibility 
agenda.”*^ 

Instead, the administration opted to publish a single agenda on December 21, 2012, the Friday 
before Christmas, the latest an agenda has ever been published. Each subsequent agenda has 
been released not with an eye toward transparency, but to avoid scrutiny. The next “spring” 
agenda was published on July 3, with the fall agenda released before Thanksgiving. The spring 
2014 agenda was released the Friday night before Memorial Day and the fall agenda on the 
Friday before Thanksgiving, The most recent spring agenda actually saw some sunlight, with a 
publication the Thursday, not Friday, before Memorial Day. 

How can an agenda on federal regulations that regulators have compiled since 1996 possibly be a 
controversial or polirical exercise? Releasing a calendar of pending rulemakings should be 
viewed as ministerial standard practice, not some game designed to hide the ball on federal 
regulation. OIRA and the administration should return to traditional “spring” and “fall” 
publication dates for the Unified Agenda and ensure that all pending rulemakings are included. 


Sunstein, Otss. "Tlianks, Justice Scalia. tor the Cosl-Bcncni Slate,” available at 
ilttp_;/Mvvw.bSoontbeTgview.coni/artieleA2015-07-(J7/tl!anksd.nsticerseatia-fQr-tlie-eos{-beiiefit-state. 

*' Id. 

’^Regitlatow Flexibility Act, 5 U.S.C. § 602, available at https JMww.law,ecniell.edii,tiiscode./text/5,t602 
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Bej ond the Unified Agenda, there are concerns with compliance with the Unfiinded Mandates 
Reform Act (UMRA) and the Congressional Review Act (CRA) For both the Unified Agenda 
and OIRA’s website ( Inin //www reeinfo uoy/public/do/eoAdvaiicedScarchMain l. agencies and 
OIRA are supposed to certily whether the rule would result in unfunded private sector or 
intergovenimental mandates Despite the myriad of exemptions in the law. it appears that OIRA 
routinely omits whether a rule contains unfunded mandates 

Take a recent rule that requires new vehicles to install rear-view cameras. The aim of this 
measure was to prevent death and injury to pedestrians, typically young children, while the car is 
in reverse The rule may very well generate benefits exceeding its costs, but its burdens could 
total more than $900 million annually, enough to trigger UMRA. However, the l.inified Agenda 
and OIRA’s website report that the rule contains no unfunded mandates See below: 
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Yet, the rulemaking itself acknowledges UMRA status, “(Tlrxlay’s final rule would result in 
expenditures by the private sector of ovei SlOO million annually."'^ Even GAO acknowledged 
that the measure contained unfunded mandates: "NHTSA determined that this final rule will 
result in expenditures by the private sector of over $100 million annually."''* This was not an 
isolated incident AAF found seven other instances where the administration omitted critical data 
on unfunded mandates, either in the Unified Agenda or on OIRA’s website" 

There are al.so thousands of instances where agencies and OIRA are failing to comply with the 
CRA. In a recent report from the Administrative Conference of the United States. Curtis 
Copeland found 43 major and significant rules that were never submitted to Congress or GAO. 


” 7'J Fed Reg 19,242, avaif’iblc at lilln .'/«»» Icdcnilicaisicr EO \/a/2n i4-n74ftV/p-ri62 

'■* Covcniniciu Accouiuabilin Orficc. "Federal Motor Vehicle Safely Standards: Rear Visibility," .atailable at 

hn p://\\tm eao i*o\/asscis/6?ii/fi6.tVH4.odf . 

” American Action Fonim. "Administration Data Hiding Unrunded Mandates." available at 
ltnp://tlnKiican;iclionfonini.Qrg/iasieliis*adnnnisiralion-dala-lndtng-unl'undcd-nuindatcs 
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as required by the CRA.*'' This raises serious legal issues because under 5 U.S.C § 804, the 
OIRA Administrator makes the finding of major rule status. Furthermore, 5 U.S.C § 801 clearly 
states, “Before a rule can take effect,” federal agencies must submit reports to each House of 
Congress. The Copeland report outlines 1,200 rules published between 2012 and 2013 that could 
be in legal limbo because of improper procedure. 

Under the Regulatory Right to Know Act, the administration “shall prepare and submit to 
Congress, with the budgef ’ a report outlining “total annual costs and benefits” of federal 
regulation. Nothing in the law limits reporting to cabinet agencies and the language is clear: the 
report on costs and benefits is to be submitted with, in a temporal sense, the federal fiscal budget. 

However, the current administration rarely complies with this requirement, and as of this writing, 
it has still not submitted a draft 2015 report to Congress. In 2010 and 201 1, the administration 
published the preliminary report with the budget, and after taking public comment, published the 
final report later in the year. Then in 2012, the administration waited more than a year to publish 
the final report. It replicated this practice in 2013 and 2014. Legislative history reveals that there 
was good reason the “with the budget” language was included in the Regulatory Right to Know 
Act. Congress and the nation were to be given a view of the administration’s fiscal and 
regulatory record. OTRA has now decoupled these two aspects and has attempted to hide its 
regulatory record, just as it does with the Unified Agenda. 

The reports to Congress are hardly contentious policy documents. They do not receive 
widespread media attention. For example, the 2014 report received just 1 1 substantive 
comments.'* There are no good reasons why OIRA and the administration should refuse to 
follow the law and delay publication. I suspect the pending report is already ready for publication 
and OIRA will report annualized costs of roughly $4.5 billion (in 2010$), compared to benefits 
near $20 billion, although the actual costs are likely far higher. 

Implementation of Executive Order 13,563 

Despite reform attempts, every year Democrats and Republicans bemoan the current state of 
regulation. President Obama continued that tradition when he issued Executive Order 13,563, 
demanding that the “regulatory system must protect public health, welfare, safety, and our 
environment while promoting economic growth, innovation, competitiveness, and job creation.” 
It also called on regulators to look back at existing regulations to “modify, streamline, expand, or 
repeal” those that were redundant or ineffective. 

After more than four years of regulatory reforni, it’s clear that regulators have sought to expand 
regulations more than modify. Retrospective review reports are filled with more new proposals 
designed to address current issues, than regulatory reviews designed to examine whether past 


Administrative Conference of tire United States, “Congressional Review Act: Many Recent Final Rules Were Not 
Submitted to GAO and Congress,” available at 

ti!lns:/7www acus.£ov,/siics/dcfauH/riics,'’doc!nnenis/CRA%2520Rcnor1%2S200725%2520%2,S282%2529.Ddr. 

“ Rcgulalon RighI to Know Act, 11 U.S.C § 1105, available at 
lytpj//iiscodeJiQiise,ggv/vievy,xlitii4?Teq"(tiUe;ll%2psectioirHOA%^Mition:i3re^^^ 

Office of Managcmcnl and Budget. "Public Coimnenls,” available al 
)ittDs://wwvv.w'ln!elioiise. ttov7’omb,4iiforetz.f20 1 4 cb/comments . 
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rules succeeded or failed. For example, energy efficiency standards are included in retrospective 
reports, even though they are implementing new standards. The Department of Education 
continues to insist the new “Gainful Employment” regulation that adds billions of dollars in costs 
and millions of burden hours was somehow designed to scrutinize “existing significant 
regulations.” It clearly was not. 

Regulators either engage in an honest attempt to examine the regulatory state by looking back at 
past rules and measuring their costs and benefits, or they add new burdens that address current 
problems. Too often, it is the latter. In the most recent retrospective reports, the administration 
managed to add $2.9 billion in regulatory costs, even though the reports are ostensibly 
deregulatory in nature. For example, with all the problems that the Department of Veterans 
Affairs has had in the past, they managed to list just one specific rulemaking. By comparison, the 
Department of Transportation listed 47 rulemakings, planning to cut $2.5 billion in costs and 
remove 68.9 million hours of paperwork. 

The cabinet-wide success of retrospective review is incredibly uneven. Typically, agencies just 
implement new regulation under the guise of retrospective review. Take the Department of 
Energy’s recent inclusion of efficiency standards for external power supplies. The rulemaking 
imposes $3.3 billion in long-temi costs;*'* it isn’t retrospective. If it is, then all new rulemakings 
are retrospective. New greenhouse gas standards are retrospective because they “look back” at 
previous regulations addressing emissions at power plants and then add new standards. 
Thankfully, EPA has not included these measures in its retrospective reports, but it does include 
its “Tier 3” rulemaking, which imposes $1.5 billion in annual burdens and its 2017 to 2025 
vehicle efficiency standards, at a cost of $10.8 billion. Incredibly, the administration did include 
new Affordable Care Act regulations in its retrospective reports, perhaps hoping that no one 
would notice. 

On its website touting the success of retrospective review, OIRA proclaims, “review of 
regulations has resulted in finalized initiatives expected to achieve $20 billion in savings over 
five years. We have never seen an itemized list of these savings, but we suspect the final 
annual cost savings reach $4.5 billion, with another $500 million in proposed annual savings. By 
comparison, measures that increase costs that were included in these reports will add $17.3 
billion in annual costs. Thus, on net, the regulatory burden will increase by $12.7 billion 
annually because of rulemakings contained in these supposedly “retrospective” reviews. 

Essential Principles of Regulatory Reform 

It is because regulatory reform has failed so often in the past that we continue to talk about its 
place in the future. Broadly, regulatory reform should contain three principles: 

• Codify the current informal executive orders on benefit-cost analysis and apply those 
principles to all federal agencies, with the prospect of judicial review if agencies fail to 
conduct the legally required analyses. 


79 Fed. Reg. 7,850, available at bttp_:,4hyimtMera!lSjaster.go\7a/2M441256p/p-180 
Office of Managcmcnl and Budget. “Rctrospcclivc Review of Rcgulalions,” available al 
littDs:7\vvvvv.vvlriteliousc.nov/oinb/oira/reeiilation-rcfonn . 
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• Insert intelligible principles in future legislation that limit new regulation, enhance 
benefit-cost guidelines, and place a timeline for reviewing the efficacy of new rules. 

• Create a formal system to retrospectively analyze the past regulations of all agencies. A 
formal bipartisan commission with diverse expertise could examine existing regulations 
and submit recommendations to Congress. 

Currently, there is nothing stopping the next administration from ending the process of 
centralized review and abolishing generations-old principles of benefit-cost analysis. Despite the 
success of benefit-cost analysis, it is not applied equally across the federal government, and even 
within the executive branch, agencies sometimes omit crucial information or fail to consider 
regulatory alternatives. Codifying the current executive orders on reform, and extending their 
scope to powerful independent agencies, would enshrine sound analysis into law. By inserting 
language on judicial review, another branch of government would be able to exercise important 
oversight. 

Too often, agencies take the broad authority that Congress grants and abuse that power. For 
instance, in the last few years alone, federal courts have struck down more than a dozen 
regulations that exceeded the scope that Congress contemplated.^' AAF experts Ike Brannon and 
Sam Batkins first broached the idea of an “upstream” approach to regulation in 2011. They 
wrote: 


“This approach would insert specific guidelines into all major legislation 
imposing federal mandates, including: 1) requiring agencies to conduct reviews of 
regulations once implemented, 2) demanding agencies rescind duplicative rules, 

3) placing a limit on the number of regulations an agency could promulgate 
during implementation of a particular law, 4) establishing regulatory ‘pay as you 
go’ that would require the elimination of a rule whenever a new rule is adopted, 
and 5) prohibiting new regulations where costs exceed benefits, 

Congress does not have to adopt all five reforms, but including more specific guidelines for 
agencies could reform the regulatory process and give agencies a greater margin for error when 
challenged in court. This upstream approach would abolish the current “whack -a-mole” tactics 
that target current controversial rules and instead focus on crafting sound rules before they 
become contentious. 

There must also be a formal structure to evaluate past regulations to determine whether these 
measures are still generating significant benefits at an acceptable cost. This is not a partisan 
exercise. The OECD recommends that nations “adopt a dynamic approach to improve regulatory 
systems over time to improve the stock of existing and the quality of new regulations.”*' 


’’ American Action Fomm, “President’s Regulatoiy Record in tlie Courts." avaiiable at 
!U!n:/4tincricaiiaclionformn ore/rcscaich/Divsidciils-rceuiai on-rc cord-iii-ilic-coutls. 

*■ Regulation Magazine. “Obama, Ryan, and Ibe Fiilurc orRegulalorv Refonn,” available al 
littpj//object.cato,OTg/sites/cato,org/Fles,’sc!lais;Xilesfe.gu|atiprt'2p_ilWieg\'34iil-2.p^^^ 
OECD, "Guiding Prineiplcs tor Regulaloiv Quality and Pcrronnance,” available al 
ltttD:/7\vyvyv.oecd.oru,fr/Teformereu/’.14976533.ixif . 
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Currently, there are more than 2,400 federal paperwork requirements, totaling 9.9 billion hours 
of compliance time for Americans. This is not solely the fault of the current administration, but 
generations of regulatory accumulation that policymakers have often overlooked. Whether 
addressing these burdens is conducted by an independent commission or an independent agency, 
there must be an outside arbiter that forces regulators to examine past rules. The current agency 
led process will produce piecemeal reforms at best and completely ignore past rules at worst. 
Without an effort to rescind or amend duplicative rules, any regulatory reform effort will garner 
only partial success. 

This Committee has already considered a piece of legislation that would address past cumulative 
burdens and future rulemakings. The Searching for and Cutting Regulations that are 
Unnecessarily Burdensome Act, or SCRUB, would establish an independent commission to 
identify duplicative regulations and allow Congress to vote on repeal or amendment. It would 
also establish a “cut-go” pool for regulators, where they would remove an older duplicative rule 
if they want to implement a new rule. As AAF found, a 15 percent reduction in regulatory costs, 
which SCRUB sets, could generate approximately 1.5 billion fewer paperwork hours and 
anywhere from $48 billion to $90 billion in annual cost savings. 

Embedded in the SCRUB Act is a form of a regulatory budget, an idea meriting increased 
attention on Capitol Hill. Whatever the form of a regulatory budget, cumulative or “one-in, one- 
out,” recent evidence reveals that it can generate tremendous savings without adverse health and 
safety impacts. For example, the United Kingdom adopted a regulatory budget five years ago and 
it has saved roughly $1 billion in costs.^^ Meanwhile, particulate matter pollution and greenhouse 
gas emissions continue to decrease. It is legally doubtful that OIRA could adopt a regulatory 
budget unilaterally, but AAF proposed the idea of a flexible paperwork budget, which might be 
more palatable, legally and practically.^^ 

Conclusion 

OTRA has played a critical role in managing the nation’s regulatory apparatus for more than a 
generation. Although critiques of the agency are j ustifted, mainly on transparency grounds, its 
status as a gatekeeper for federal regulation is vital. In a post Michigan v, EPA world, OIRA 
should exercise enhanced oversight of powerful financial regulators. Better analysis in the future 
will serve regulations and our economy well, but broader reform would deliver even greater 
benefits. 

Thank you. 1 look forward to answering your questions. 


American Action Forum, “SCRUB Act Could Save S48 Billion. 1 .5 Billion Hours,” available at 
lUiD://amcricanaciionfomm.ore.4cscancti/suc-and-scttic-rcronti-scriib-act-coti!d-sa\ c-48- billioTi-l.54>inion-iioins. 
’’ American Action Fomm, “Why Critics of a Regulatory' Budget Have it Wrong,” available at 
luto:/.'amcricanactionromm.ore/insighls/\\in -crilics-or- a-rcgu lator\ -budgcl4iavc-ii-\vroita. 

’’’ RegBlog, “Can a Regulatory' Budget Trim Red Tape,” available at htto:/;'bit.Iv/.lK3]Ct.4G . 
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Mr. Marino. Thank you, Doctor. 

Ms. Harned? 

TESTIMONY OF KAREN R. HARNED, ESQ., EXECUTIVE DIREC- 
TOR, NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 

SMALL BUSINESS LEGAL CENTER 

Ms. Harned. Thank you, Chairman Marino, Ranking Member 
Johnson, and Congressman Bishop. On hehalf of the proximately 
350,000 small-business members of NFIB, I thank the Sub- 
committee for its work to ensure that OIRA is effectively carrying 
out its mission. 

Overzealous regulation is a perennial cause of concern for small 
business. Since January 2009, government requirements and red 
tape have been listed as among the top three problems for small- 
business owners. When it comes to regulations, small businesses 
bear a disproportionate amount of the regulatory burden. Regu- 
latory costs are now nearly $12,000 per employee per year, which 
is 30 percent higher than the regulatory-cost burden that larger 
businesses face. 

This is not surprising, that the small-business burden is higher, 
since it’s the small-business owner, not one of the team of compli- 
ance officers, who is charged with understanding new regulations, 
filling out required paperwork, and ensuring that the business is 
in compliance with new Federal mandates. 

When reflecting on her time as OIRA Administrator, Susan Dud- 
ley stated that the first lesson she learned at OIRA was that OIRA 
has no constituency. From the perspective of the Administrator, 
that may indeed be true. OIRA is the proverbial skunk at the pic- 
nic, keeping agencies wanting to do more in check. I have great re- 
spect for Ms. Dudley, but, from NFIB’s perspective, OIRA does 
have a very important constituency: small business. 

During my 13 years at NFIB, I have heard countless stories from 
small-business owners struggling with a new regulatory require- 
ment. To them, the requirement came out of nowhere, and they are 
frustrated that they had no say in its development. 

Small-business owners are not roaming the halls of administra- 
tive agencies, reading the Federal Register, or even inside EPA. 
Small-business owners rely heavily on SBA’s Office of Advocacy 
and OIRA to check agency power so they are doing what the Regu- 
latory Flexibility Act requires, which is ensuring that agencies 
don’t impose costly new mandates on small businesses when viable 
and less expensive alternatives to achieve regulatory objectives 
exist. 

Recently, we have seen a number of costly rules and proposals 
come out of Federal agencies despite stakeholders raising signifi- 
cant cost concerns about them. NFIB is concerned that OIRA is not 
performing the rigorous independent analysis needed to ensure 
that the proposed benefits of a new rule truly outweigh the nega- 
tive economic impacts. 

Two recent examples are of particular concern. On June 29, the 
waters of the U.S. rule was issued. The rule radically expands Fed- 
eral jurisdiction and regulatory power over hundreds of thousands 
of landowners, including small businesses. The Administration has 
consistently touted this rule as one that will give small businesses 
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more certainly in determining whether a Federal permit is going 
to be required, yet the only certainty that small businesses will see 
from this rule is a certainty of more costs in consulting and permit- 
ting fees, not to mention the risk of 37,500-day penalties if they 
make the wrong decision. 

Remarkably, EPA had the audacity to certify the rule as not hav- 
ing a significant economic impact on small business. Even SBA’s 
Office of Advocacy publically called on EPA to withdraw the rule 
and perform an RFA analysis before moving forward. Yet OIRA did 
not require the agencies to comply with the RFA. OIRA’s lack of 
engagement truly was astounding and begs the question, is anyone 
minding the regulatory store? 

On July 6, the Department of Labor’s Wage and Hour Division 
published a proposed rule that would more than double the salary 
threshold for white-collar employees who are eligible to receive 
overtime pay. According to DOL’s own estimates, under the rule, 
small businesses would pay on average $100 to $600 in direct costs 
and $320 to $2,700 in additional payroll costs to employees in the 
first year after the proposed rule becomes effective. 

As the Obama administration is in its final stretch, OIRA should 
be proactive in discouraging agencies from promulgating midnight 
regulations. Administrator Shelanski and the White House should 
establish and enforce firm deadlines for regulatory actions in the 
Administration’s final months. At a minimum, all final rules should 
issue by November 1, 2016. 

Finally, NFIB is very concerned about the efforts of agencies to 
subvert OIRA in the rulemaking process altogether. The Legal 
Center has conducted significant research and analysis of several 
regulatory activities by Federal agencies that harm small business, 
and we will be issuing a detailed report in the coming weeks. 

Small businesses are drowning in a sea of regulation. NFIB is 
concerned that OIRA has given final approval to new regulations 
that have significant costs and few benefits. 

Thank you for holding this hearing. 

[The prepared statement of Ms. Harned follows:] 
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Dear Chairman Mahno and Ranking Member Johnson: 

On behalf of the National Federation of Independent Business (NFIB), I appreciate 
the opportunity to submit for the record this testimony for the Subcommittee on 
Regulatory Reform, Commercial and Antitrust Law’s hearing entitled the “Oversight 
Hearing on the Office of Information and Regulatory Affairs." 

My name is Karen Harned and I serve as the executive director of the NFIB Small 
Business Legal Center. NFIB is the nation’s leading small business advocacy 
association, representing members in Washington, D.C., and all 50 state capitals. 
Founded in 1943 as a nonprofit, nonpartisan organization, NFIB’s mission is to 
promote and protect the right of its members to own, operate, and grow their 
businesses. NFIB represents about 350,000 independent business owners who are 
located throughout the United States. 

The NFIB Small Business Legal Center is a nonprofit, public interest law firm 
established to provide legal resources and be the voice for small businesses in 
the nation’s courts through representation on issues of public interest affecting 
small businesses. 

Impact of Regulation on Small Business 

Overzealous regulation is a perennial concern for small business. The 
uncertainty caused by future regulation negatively affects a small-business 
owners’ ability to plan for future growth. Since January 2009, “government 
requirements and red tape” have been listed as among the top-three problems 
for small business owners, according to the NFIB Research Foundation’s 
monthly Small Business Economic Trends survey,'’ within the small business 
problem clusters identified by Small Business Problems and Priorities report, 
“regulations” rank second behind taxes.^ 

Despite the devastating impact of regulation on small business, federal agencies 
continue to churn out approximately 10 new regulations each day.’^ According to the 
Administration’s spring 2015 regulatory agenda, there are 3,260 federal regulations in 
the pipeline, waiting for implementation.'* 

When it comes to regulations, small businesses bear a disproportionate amount of the 
regulatory burden. Regulatory costs are now nearly $12,000 per employee per year, 


^ NFIB Research Foundation, Small Business Economic Trends, at p. 18. June 2013. h ttp: //www.n f i b .c orn/r6 sear ch- 
foundation/survevs/smali-business-econoiTiic-trends 

Wade, Holly, Small Business Problems and Priorities, at p. 18. August 2012. 

httDs://VAvv'/.nfib.corn/Portais/0/PDF/AliUser5/reseafch/5tudie5.''5mail-busine55-problems-priorities-2012-nfib.pdf 

^ Data generated from yAW/. r eg ulations . go v 
^ http://wvw/.reqinfo.qov/pubiic/do7eAqenda'Main 
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which is 30 percent higher than regulatory cost burden larger businesses face.^ This is 
not surprising, since it's the small business owner, not one of a team of “compliance 
officers” who is charged with understanding new regulations, filling out required 
paperwork, and ensuring the business is in compliance with new federal mandates. The 
small business owner is the compliance officer for her business and every hour that she 
spends understanding and complying with a federal regulation is one less hour she has to 
service customers and plan for future growth. 

The Importance of the Office of Information and Regulatory Affairs to America’s 
Small Businesses 

Understanding the impact regulations have on small business owners nationwide, the 
NFIB is pleased that this Subcommittee is taking the time to ensure that the Office of 
Information and Regulatory Affairs is effectively carrying out its mission to, among 
other things, ensure that before an agency promulgates a regulation it 

has adequately defined the problem that it intends to address; considered 
alternatives; assessed available information, risks, costs, and benefits 
(both qualitative and quantitative); consulted affected parties and 
promoted transparency and participation; and tailored the regulation to 
focus on the problem in a simple and clearway that does not conflict with 
other rules or statutes. OIRA seeks to ensure, to the extent permitted by 
law, that the benefits of agency regulations justify the costs and that the 
chosen approach maximizes net benefits to society.® 

When reflecting on her time as OIRA Administrator under President George W. Bush, 
Susan Dudley stated that the first lesson she learned as administrator was that OIRA 
has no constituency,'^ From the perspective of the OIRA administrator, that may 
indeed be true. OIRA is the proverbial “skunk at the picnic.” As Ms. Dudley explains, 
it's the one member of the federal branch that checks the “agencies’ natural proclivity 
to want more (whether it’s more budget resources or more regulatory authority).”® 

I have great respect for Ms. Dudley and the wonderful work she has done throughout 
her career communicating to the public the importance of the regulatory process, in 
general, and the need for honest analysis of the cost and benefits of regulation, in 
particular. But from NFIB's perspective, OIRA does have a very important 
constituency - small business. 


^ Crain, Nicole V. and Crain, W. Mark, The Cost of Federal Regulation to the U.S. 

Economy, Manufacturing and Small Business. September 10, 2014. 
http://ww’.v.nain.orQ/Dat3-and-Reports/Cost-of'Federa!-Requlations/Federal-Regulation- 

FuiFStudv.pd'f 

® httD3://www.whii:ehouse.qov/omb/cirganization mission/ 

^ Dudley, Susan E., “Is there a constituency for OIRA? Lessons Learned, Challer^es Ahead," Regulation, at 6, Summer 2009. 
®/d. 
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During my thirteen years at NFIB I have heard countless stories from small business 
owners struggling with a new regulatory requirement. To them, the requirement came 
out of nowhere and they are frustrated that they had “no say” in its development. That 
is why early engagement in the regulatory process is key for the small business 
community. But small business owners are not roaming the halls of administrative 
agencies, reading the Federal Register or even Inside ERA. Early engagement in the 
rulemaking process is not easy for the small manufacturer in White Oak, Texas or 
Bismarck, North Dakota. As a result, small businesses rely heavily on the Office of 
Advocacy at the Small Business Administration and OIRA to check agency power so 
that they are doing what the Regulatory Flexibility Act requires - ensuring that agencies 
don’t impose costly new mandates on small business when viable and less expensive 
alternatives to achieve regulatory objectives exist. 

Small Business Concerns with Recent Regulations that Survived OIRA Review 

Over the last six and a half years, a number of costly rules have been issued despite 
stakeholders raising significant cost concerns about them. Given the impact these 
regulations will have on small business and the economy as a whole, NFIB is 
concerned that OIRA is not performing the rigorous independent analysis needed to 
ensure that the proposed benefits of a new rule truly out-weigh the negative economic 
impacts. Two recent examples are of particular concern to small business. 

Waters of the U.S. Rule 


On June 29, the Clean Water Rule: Definitions of “Waters of the United States” was 
published in the Federal Register.® The “Waters of the United States Rule" radically 
expands federal regulatory powers over hundreds of thousands of privately owned 
properties throughout the United States. In practical terms it means that ordinary 
landowners — homeowners, farmers, ranchers and other small businesses — must now 
pursue costly federal permits in order to make almost any use of affected portions of 
their lands, even for something as basic as landscaping. And these permits are 
tremendously expensive, costing tens of thousands of dollars. 

In Rapanos v. United States^^ and Solid Waste Agency of Northern Cook County 
(SWANCC) V. Army Corps of Engineers" , the Supreme Court rejected two previous 
attempts by ERA and the Army Corps to dramatically expand their jurisdiction over 
private wetlands. The Court explained that the Constitution prohibits federal regulation 
of private property unless the government can demonstrate a meaningful connection 
to interstate commerce. Yet, with the Waters of the U.S. rule, the agencies are once 
more asserting jurisdiction over lands that Congress did not intend to be covered by 


® 80 Fed. Reg., 37,054 ( 'http : /AwA ’/2. epa .qo v/sit8s/pro duction/fiies/20'l 5-06/do cu ments/ e pa-iTq-o w-2Q1 1-08 80-2 0862.pdf) 


547 U.S. 715(2005) 
" 531 U.S. 159(2001) 
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the Clean Water Act, and in a manner that mischaracterizes the Rapanos and 
SWANCC decisions to justify expansion of CWAjurisdiction. 

The Administration has consistently touted this rule as one that will give small 
businesses and other property owners more certainty in determining whether a federal 
permit will be required. Yet the only certainty that small businesses will see from this 
rule is the certainty of more costs. 

Under this new rule, a small business with property over which water occasionally 
flows will be confronted with one of three costly choices before they can landscape or 
make other alterations to land: (1 ) pay hundreds, if not thousands, of dollars to a 
consultant to determine whether or not an EPA/Army Corps of Engineers permit is 
required; (2) assume CWAjurisdiction and pay tens of thousands dollars to obtain the 
appropriate permit; or (3) assume no jurisdiction and risk ruinous daily penalties of 
$37,500 in the event EPA should assert the property to be jurisdictional. But in reality, 
these staggering costs and potential liabilities will result in a chilling effect; in practical 
terms, the new rule makes most land use projects — except for the most massive of 
development projects — economically unfeasible. It will result in further adverse 
economic impacts in the devaluation of affected lands, which will, as a practical matter, 
be rendered nature reserves in most cases. 

Property is one of the biggest assets many small business owners have. Many small 
business owners have invested substantial personal assets into acquisition of land, as 
real property is essential for their business operations and their overall economic well- 
being. Yet the Waters of the U.S. rule encumbers this asset in uncertainty for millions 
of small businesses across the country. 

Remarkably, EPA had the audacity to certify the Rule as not having a significant 
economic impact on small business — notwithstanding NFIB’s objections and near 
unanimous calls from the few small business interests whom the Agencies reached 
out to informally. Of course this certification is a farce. NFIB has repeatedly raised 
concerns over Regulatory Flexibility Act compliance in the past, when agencies have 
failed to give serious consideration to how their regulations might impact small 
businesses: however, we’ve never seen a more blatant case of contempt for small 
business than the Environmental Protection Agency and Army Corps’ certification that 
this Rule will not impact small businesses. 

Even the Small Business Administration’s Office of Advocacy publically called on the 
Environmental Protection Agency to withdraw the rule and to perform a Regulatory 
Flexibility Act analysis before moving forward. Despite this rare act by the Office of 
Advocacy, OIRA did not require the agencies to perform the required Regulatory 
Flexibility Act compliance. OIRA’s lack of engagement truly was astounding and begs 
the question, “Is anyone minding the regulatory ‘store’?” 


https://vwv'v;.sba.qov/advQcacv/1Q1201 4-definition-waters-united-stat6s-unde!'-c!ean-water-act 
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Department of Labor “White Collar” Exemption to Fair Labor Standards Act 

On July 6, the Department of Labor's Wage and Hour Division (DOL) published 
its proposed rule, which would amend the Fair Labor Standards Act (FLSA) 
regulations governing the “white collar’ exemption from overtime pay for executive, 
administrative and professional employees. 

Under the proposed rule the salary threshold for employees who are eligible to receive 
overtime pay would more than double from $23,660 to $50,440 and would be updated 
every year in the Federal Register. Although, the proposed rule would not change 
existing duties tests, which require employees to perform certain primary duties to 
qualify for an overtime exemption, DOL is asking whether these duties tests should be 
revised. 

According to DOL's own estimate, the rule would directly affect 4.6 million U,S. 
workers at an estimated total direct employer costs for the first year of $592.7 
million. Small business will pay, on average, $100 to $600 in direct costs and $320 to 
$2,700 in additional payroll costs to employees in the first year after the proposed rule 
becomes effective. DOL also estimates each small business would spend one hour of 
time familiarizing itself with the regulatory requirements; one hour per each affected 
worker in adjustment costs, and five minutes per week scheduling and monitoring 
each worker expected to be classified as overtime eligible as a result of the proposed 
rule. 

Even according to DOL’s numbers, NFIB is concerned that the proposed rules will 
make it harder for small employers to promote workers up to management level by 
creating additional costs and record-keeping headaches for America’s small 
businesses. 

The proposed rule would be particularly expensive for small businesses in small 
markets where wages are commensurate with the cost of living. Promoting someone 
to manager is going to be a costly proposition for many small businesses, and the 
result will be less mobility and fewer opportunities for workers at the bottom. 

That’s a very big expense for small restaurants and retailers, and the businesses that 
will be hit hardest are in parts of the country where the cost of living is low. Employers 
will be forced to limit hours for their workers and eliminate management positions. 

The proposed rule is the latest in a string of well-meaning regulations advocated by 
politicians and bureaucrats who don’t know the first thing about running a business. 
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OIRA Should Work to Prevent “Midnight Regulations” 

As the Obama Administration is in its final 18-month stretch, OIRA should be proactive 
in discouraging agencies from promulgating “midnight regulations.” “Midnight 
regulations” are regulations promulgated at the end of an Administration, particularly 
those that issue post-election. These regulations generally are rushed with inadequate 
analysis and opportunity for public comment. 

NFIB appreciates Administrator Shelanski’s efforts to encourage agencies to start 
prioritizing regulatory objectives now.’’^ However, we think it imperative that 
Administrator Shelanski and the White House demonstrate their commitment to good 
government and transparency by establishing and enforcing firm deadlines for 
regulatory actions in the final months of the Obama Administration. Former White 
House Chief of Staff, Joshua B. Bolton, famously sent a memorandum to agency heads 
setting a deadline of June 1 , 2008 for proposed rules and November 1 , 2008 for final 
rules.^"* At a minimum, NFIB believes similar deadlines should be imposed on agencies 
in 2016. We are concerned that, to date, Administrator Shelanski has been unwilling to 
define exactly when “midnight” will be when it comes to regulation for this 
Administration. At a minimum, we strongly believe all final rules should issue by 
November 1, 2016. 

“Subregulatory” Activities Skirt OIRA Review Process to the Detriment of Small 
Business 

Finally, NFIB is very concerned about the efforts of agencies to subvert OIRA and the 
rulemaking process altogether. Agencies are increasingly imposing new regulatory 
burdens on small business outside of the formal rulemaking process. The NFIB 
Small Business Legal Center has conducted significant research and analysis of the 
“subregulatory” activities by federal agencies. In the coming weeks, we will issue a 
report detailing how these “subregulatory” activities, like regulation through amicus, 
are hurting small business. When the report is finalized, we look forward to sharing it 
with the Subcommittee. 

Conclusion 

Small businesses are drowning in a sea of regulation. Small business owners are 
spending more and more time trying to understand new regulatory requirements, 
complying with them and filling out the paperwork that seems to accompany every 
new regulation. 

OlFtA plays a critical role in ensuring new regulations undergo rigorous analysis so 


Bolen, Cheryl, ‘To Avoid Midnight Regulations in 2016, Obama Tells Agencies to Set Priorities Now," BNA’s Daily Report for 
Executives (Feb. 11,2015). 

Memorandum of Joshua B. Bolton to the Heads of Executive Departments and Agencies and the Administrator of the Office of 
Information and Regulatory Affairs, May 8, 2008. 
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that the benefits of a new regulation are maximized and costs are reduced. NFIB is 
concerned that in the last several years OIRA has given final approval to new 
regulations that have significant costs and few benefits. NFIB appreciates this 
Subcommittee holding this hearing. We hope that the members of this Subcommittee 
and Congress continue aggressive oversight of OIRA and administrative agencies. 

NFIB and the NFIB Small Business Legal Center stand ready to assist the 
Subcommittee in its efforts to hold OIRA and agencies accountable to small business. 


Sincerely, 

‘4‘yXhJL^ R. 


Karen R Harned, Esq. 

Executive Director 

NFIB Small Business Legal Center 
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Mr. Marino. Thank you, Ms. Harned. 

Dr. Williams? 

TESTIMONY OF RICHARD WILLIAMS, Ph.D., DIRECTOR OF 
REGULATORY STUDIES PROGRAM, MERCATUS CENTER 

Mr. Williams. Yes. I thank you for the invitation, Mr. Chairman 
and Ranking Member. 

Mr. Marino. Doctor, is your microphone on? 

Mr. Williams. Now it is. 

Mr. Marino. Thank you. 

Mr. Williams. Thirty-five years ago. President Carter began an 
experiment based on the proposition that the best way to ensure 
we have only those regulations that work would be to require an 
economic analysis of those regulations and to have them overseen 
by a centralized reviewer. Subsequent to President Carter, every 
President has agreed with that goal. 

In President Carter’s words, he said we needed to “regulate the 
regulators” so that we could, again, in his words, “eliminate unnec- 
essary Federal regulations.” No doubt he had looked at the nearly 
85,000 pages of regulations in 1977 and thought something had to 
be done. 

He said, going into office, he knew he was going to have difficulty 
controlling the regulatory agencies, so at first he tried a few inter- 
nal committees to oversee them. But, ultimately, in 1980, he set- 
tled on creating the Office of Information and Regulatory Affairs in 
the President’s Office of Management and Budget, and he staffed 
it with about 80 people. 

That was his experiment to control the regulatory state from get- 
ting out of hand. But here we are, 35 years later, with lots of evi- 
dence as to whether or not President Carter’s experiment, OIRA, 
is the only thing necessary to achieve his goal. It is not. 

That is not to say that OIRA has not been punching above their 
weight and trying. They have. But they have not nor cannot solve 
the problems alone. Even if we could solve the internal problems 
of OIRA, such as having way too few people, being constrained not 
to touch politically favored agencies, and putting independent agen- 
cies under OIRA review, they would still be, as many people call 
them, a speed bump. 

The reason that is true is because they reside in the executive 
branch, the same branch as the regulatory agencies. The only way 
they can stop unnecessary rules is to use their extremely limited 
political capital within the White House. 

So what is the evidence that President Carter’s experiment has 
failed? I believe there are five pieces of evidence. 

Number one, as I said, OIRA is too small relative to the regu- 
latory agencies to exercise effective oversight. OIRA now has about 
45 people, compared to several hundred thousand regulators who 
are producing 3,000 to 4,000 rules per year. 

Number two, agencies know and use lots of ways to get around 
OIRA through what we call stealth regulation, things like guid- 
ance, notices, sue and settle, and other tools that get firms to com- 
ply, and OIRA plays no role in those. And agencies use these de- 
spite the fact that OIRA examines so few of their rules. 
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Number three, the regulatory state has grown to gigantic propor- 
tions since OIRA’s founding. In 1977, as I said, there were 85,000 
pages of rules; in 2014, there are now 175,000 pages of rules. And 
those rules contain over 1 million requirements. These rules are 
cranked out by regulatory agencies, and they almost never go 
away. This leaves firms and small governments to attempt to com- 
ply with this staggering set of commandments. 

Number four. Presidents can’t control the regulatory state, as 
evidenced by, amongst other things, midnight rules — rules that are 
rushed through at the end of an Administration. I will get back to 
that. 

Finally, number five, too many regulations don’t have a solid an- 
alytical foundation, the economic analysis that President Carter in- 
sisted on, and, therefore, they don’t achieve the results that are 
promised. 

So the evidence is that OIRA is too small, they are easy to get 
around using stealth regulations, and both informal regulations 
and stealth regulations continue to grow at a fantastic rate, and 
there is very little quality analysis accompanying the informal 
rules. 

We also know that every President since President Carter has 
complained about how hard it is to control the regulatory agencies, 
and every one of them has supported OIRA and the requirements 
to do economic analysis, in hopes of constraining regulations to 
only those that are truly necessary. But every President since 1980 
has failed. 

So the answer has to lie beyond the President. The answer lies 
in getting both other branches of government. Congress and the Ju- 
diciary, more involved in overseeing agencies. Congress needs bet- 
ter information to help it exercise oversight, and stakeholders need 
to be able to use the judicial system to remedy missing, misleading, 
or ignored regulatory analysis. 

We now appear to be entering a very strange period of midnight 
rules. It appears as though agencies are rushing out big rules to 
ensure that they are finalized well before the 60-day period that a 
new Congress and a new President would have to disapprove them 
under the Congressional Review Act. This would ensure that no 
new President could come in and change the rules that have been 
rushed through the process with very little political accountability. 

With all of the tools at their disposals, agencies are masters at 
avoiding OIRA, and the evidence for President Carter’s failed ex- 
periment is clear after 35 years. 

Thank you. 

[The prepared statement of Mr. Williams follows:] 
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A credible effort by airy OIRA administrator to push back on a regulation, tliere fore, depends on whetlier tlie administrator 
knows if OIRA can win the political argumentthat will follow. Having to win a political battle to ensure that analysis is 
done well and is considered in riilemalcing is never going to provide Qie kind of quaiilv check that Qie last six presidents 
hiO'e called for, The issiie.s for OIRA include; 

» There is substantial evidence that President Carter’s experiment has failed. The quality of econom- 
ic analysis in rulemaking is poor, which leads to poor regulations. More troubling, agencies are seeking 
to evade the safeguards of the Administrative Procedure Act tlirough a variety of “stealth” regulations. 

• The consequent regulatory accumulation imposes a considerable burden on American households 
and a drag on the economy. 

• Addressing regulatory accumulation requires comprehensive reform, and staffing up OIRA would 
only be a small element of that reform. 


THE FAILURE OF OIRA AS FEDERAL WATCHDOG 

What is the evidence tliat this experiment has failed? President Carter wanted to eliminate unnecessary federal 
regulations. Today, far too many regulations fail to address a problem, do not solve any problem, or have unin- 
tended consequences.® President Carter also instituted die first major requirement for economic analysis (Execu- 
tive Order 12844) that OIRA is expected to oversee. 

Poor econom ic analysis: We have observed through years of scholarly research that only a small fraction of rules 
have an analysis, die analysis is often poorly done, agencies rarely use die analysis as part of their decision-making, 
or analysis is done after decision-making to justify dteagenc^^’s position.’ 


3, Sherzod Abdukadirov, "Justifying Regulations: Examining the Senefit Sideof tlie Equation," William and Mary Policy Review A, no, 

2 (Spring 2013); Jerry Eiiiig and James Broughei, "Regulation; What’s Problem?" (Mercatus on Policy, Mercatus Center at George 
Mason University. Arlington, VA. November 2011), httpy/mefcatus.org/publication/regulation- whats-problem; Sherzod Abdukadirov, 
“The Unintended Con-sequances of .Safety Regulation" (Mercatus Research, Mercatus Center at George Mason University, Arlington, 
VA, June 2013), http://mercatLis.org/publication/iiointended-consequences-safety-regulation. 

4, See Jerry Ellig, "Regulatory Impact Analysis: Four Decades of Foibles" (Mercatus on Policy, Mercatus Center at George Mason 
University, Arlington, VA, January 2015), httpy/mercatus.org/publication/Tegulatory-impact-analysis-four-decades-foibies; Jerry Eliig 
and Richard Wiiiiams, "Reforming Reguiatory Analysis, Review, and Oversight: A Guide for the Perplexed” (Mercatus Working Paper. 
Mercatus Center at George Mason University. Arlington, VA, August 2014). http;//mercatus.org/publication/reforrning-regulatory 
-analysis-review-and-oveisight-guide-perplexed; Richard Wiiiiams, “The influence of Regulatory Economists in Federal Heaith and 
Safety Agencies” (Mercatus Working Paioer, Mercatus Center at George Mason University. July 2008), http://mercatus,org/publication 
/influence-reguiatory-economists-federai-health-and-satety-agencies; Arthur Fraas and Randall Lutter, 'The Challenges of Improving 
the Economic Analysis of Pcfiding Regulations; The Experience of 0MB Circular A-4,” Annua! Review of Resource Economics 3 (2011); 
71-85; Arthur Fraas and Randall Lutter, "On the Economic Analysis of Regulations at Independent Reguiatory Commissions,” Adminis- 
trative Law Review 67>, .Special Edition (2011): 213-41; Jerry Ellig and Hester Peirce, '‘SEC Regulatory Analysis: A Long Way to Go and 

a Short Tine to Get There," Brooklyn Journal of Corporate, Financial & Commercial Law 8, no. 2 (Spring 2014): 361-437; Jamie Belcore 
and Jerry Ellig, "Homeland .Security and Reguiatory Analysis: Are We Safe Yet?," Rutgers Law Journal 40, no, 1 (Fall 2008): 1-96; 
Robert W. Hahn, Jason K Burnett, Yee-Ho i. Chan, Elizabeth A. Mader, and Petrea R. Moyle. "Assessing Regulatory Impact Analyses; 
Tlie Failure of Agencies to Comply with Executive Order M.8SS.’’ Harvard Journal of Lawand Public Policy 2Z, no. 3 (2000): 859-71; 
Robert W, Hahn and Patrick M. Dudley, "How Wei! Does the Government Do Benefit-Cost Analysis?,” Review of Environmental Eco- 
nomics and Policy I, no. 2 (2007): 192-211; Robert W. Hahn, and Robert E. Litan, “Counting Regulatory Benefits and Costs: Lessons for 
the US and Europe," Journal of Internaiional Economic Law 8, no. 2 (2005), 473-508; Robert W. Hahn, Randali W, Letter, and W. Kip 
Viscusi, Do Federal Regulations Reduce Mortality? (yiashlngton, DC: AEI-Brookings Joint Center for Regulatory Studies, 2000): Go- 
vernment Accountability Office, Regulatory Reform: Agencies Could Improve Development, Documentation, and Clarity of Regulatory 
Economic Analyses, Report GAO/RCED-98-142 (May 1998); Government Accountability Office. Air Pollution: Information Contained in 
.ppA’s Regulatory Impact Analyses Can Be Made dearer. Report G.AO/RCED 97-38 (April 1997); Jerry Eliig and Sherzod Abdukadirov, 
“Regulatory Analysis and Reguiatory Reform: An Update” (Mercatus on Policy, Mercatus Center at George Mason University, Arling- 
ton, VA, January 2015), http://rnsrcatus.org/pubiicatior/regulatory-analysis-and-r6gulatory-reforrn-update. 
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Among other research, the Mercatus Center's Regulatorj'^ Report Card confirms these findings. For the period 
from 2008 through 2012, the Regulatory Report Card found an average score of 52 percent, or a grade of F for 
many schools, for 108 economically significant regulations, using 12 criteria based on Executive Order 12866.^ 

OIRA f.s svnply too small: How could OIRA possibly address these problems? With a current staff of 45 in fiscal 
year 2014,'^' OIRA is simply too small to provide effective oversight to the hundreds of thousands of employees at 
federal agencies producing regulations— with more than 200,000 employed inrule-writing agencies alone.^ In 1981, 
OIRA had a staff of 77, and federal agencies had total staffing of 115,047.*' Over the years, OIRA’s mission has been 
cut back from reviewing all regulations to only reviewing economically significant ones. But even that remains 
a daunting task when the budget devoted to nilemakiirg by regulatory agencies outspends the OIRiVs budget for 
reviewing regulations by a factor of 7,000 tol.® 

Over the last decade, rulemaking agencies finalized 37,000 regulations, but OIRA reviewed only 3,000. Of these, 
only 116 had botli benefits and costs appearing in OIRA’s annual report. (See attachment What’s more, OIRi\. 
has evolved from ‘being a watchdog whose job was to ensure that agencies used economic logic and quality benefit- 
cost analysis when regulating to being a “conveyor and convener’ and 'information aggregator’ for tlie agencies.”^’- 

'‘Stealth’’ regulations: OIRA cannot regulate the regulators effectively because the regulators have numerous ways 
of creating “stealth” regulations to avoid OIRA review. Examples include “sue and settle” lawsuits, guidance 
documents, and other nonregulatory means of compliance.^ Guidance documents have the same effect, in prac- 
tice, as regulations— but without notice and comment safeguards. Rule interpretations work in a similar fashion. 
For example, between January 2007 and now. there has been exactly one FDA notice review'ed by OIRA. (See 
attaclunent 2.)^® A recent GAO report suggests that die FDA is not an outlier; procedures and oversight for guid- 
ance documents are severely lacking.”* Alternatively, to get around OIRA, agencies can collaborate with interest 
groups through “sue and settle” lawsuits to get a consent decree, or work with state regulators to establish what 
become de facto national standards.'® 


5, Jerry Ellig, Patrick A, McLaughlin, and John F. Morrali III, "Continuity. Change, and Priorities: The Quality and Use of Regulatory 
Analysis Acro.ss US Admini-strations,'’ Regulation and Govomanco 7, no. 2 (June 2013). 

6. Executive Office of the President. Office of Management and Budget. "Fiscal Year 2016 Budget,” OMB-11. https;//www,whitehouse 
,gov/sites/default/files/omb/assets/organization/fy2016_omb_bucJget.pdf. 

7,0MB, "About OIRA,” 

8, Curtis W, Copeland, "Federal Rulemaking: The Role of the Office of Information and Regulatory Affairs/' Congressional Research 
Service, June 9, 2009, 

9, Jerry Ellig and James Broughel, “OIRA Spending Fails as Agency Spending Swells," Mercatus Center at George Mason University, 
Arlington, VA, October 17, 2013, http://mercatL!S.org/piiblicatiorv''oita-spending-faiis-cgency-spending-swells, 

10, Richard Williams and James Broughel, "OiRA Quality Control Is Missing for Most Regulations," Mercatus Center at George Mason 
University, Arlington, VA, October I, 2014, http://mercatus.org/publication/oira-quality-controi-missing-r7iost-regulations, 

11, John F Morrali ii!, "Reinvigorating, Strengthening, and Extending OIRA’s Powers” (Testimony before the House Committee on the 
Judiciary, Subcommittee on Regulatory Reform, Commercial, and Antitrust Law, Mercatus Center at George Mason University, Arling- 
ton, VA, September .30, 2013), http://mercatus.org/pLiblication/reinvigorating-str6ngthening-and-extending-oiras-powers. 

12, See John D, Graham and Jame.s Broughel, “.Stealth Regulation: Addressing Agency Evasion of OIRA and the Administrative 
Procedure Act,” Harvard Journal of Law and Public Policy, Federalist Edition 1, no. 1 (2014); Nina Mendelson and Jonathan Wiener, 
"Responding to Agency Avoidance of OIRA,” Harvard Journal of Law and Public Policy Z7, no. 2 (2014); Henry N. Butler and Nathaniel 
J. Harris, "Sue, Settle, and Shut Gut the States: Destroying the Environmental Benefits of Cooperative Federalism," Harvard Journal of 
Law and Public Policy 37, no. 2 (2014); Jerry Brito. ‘“Agency Threats' and the Rule of Law: An Offer You Can't Refuse,” Harvard Joutnal 
of Law and Public Policy 37, no, 2 (2014); Stuart Shapiro, "Agency Oversight as ‘Whac-a-Mole': The Challenge of Restricting Agency 
Use of Ncniegisiative Rules," Harvard Journal of Law and Public Policy Z7, tx). 2 (2014). 

13, Richard Williams, James Broughel, "Wlwe is the OIRA Oversight of FDA Guidance Documents?," Mercatus Center at George Ma- 
son University, Arlington, VA, June 9, 2015, hLtp://mercatus.org/pubiication/where oira-oversight-fda-guidance-documents. 

14, General Accounting Office, "Regulatory Guidance Processes; Selected Departments Could .Strengthen Internal Control and Dis- 
semination Practices,” GAO-15-368, April 2015. 

15, Graham and Broughel, "Stealth Regulation” (2015). See also Mendelson and Wiener, “Responding to Agency Avoidance of OIRA.” 
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THE COST OF REGULATORY ACCUMULATION 

When President Carter look office in i977. llicrcwcrc 84,729 pages in the Code of Federal Regulations. By 2014. ilierc 
were 1 75.268 pages, an mcrease of 107 percent.*’-’ These pages contain over 1 million requirements tliat would take an 
average person tlucc years to read, although many more to comprehend,''^ ‘V\Tiilc the number and scope of regulations has 
continued to grow, agencies have largely failed to follow the rulemaking standards laid out in tlie e.xecutive orders.-*^ This 
growth has not been costless; one estimate shows that without diose additional regulations. American families would be 
richer by an average of $277,100 per household.*^ 


THE NEED FOR A COMPREHENSIVE SOLUTION 

With the massive growth in federal regulations duringthelast 35 years, every American president since President 
Carter has embraced the idea of economic analysis to tr\^ to eirsure that only necessary^ regulations are passed. 
For nearly 70 years, presidents have complained about their inability to manage the regulatory agencies. Jimmy 
Carter said that although he knew that “dealing with the federal bureaucracy would be one of the worst problems 
[he] would have to face,” the reality had been even “worse than [he] had anticipated.”^* Even President Obama 
noted in 2011 that sometimes the rules get out of balance, “placing unreasonable burdens on business— burdens 
that have stifled innovation and have had a chilling effect on gi'owth and jobs.”"^ 

Evidence of each president’s failure to control the regulatory agencies is surely illustrated by “midnight rules.”^-’ 
In general, these rules are rushed and contain worse analysis than rules usually do. They are enacted after a new* 
president is elected and before the new president is inaugurated. Given the surge th.at we are observing- in rules 
lately, there maybe a new category’ of midniglit rules. The Congressional Review Ac tallows Congress to overturn 


16. Office of the Federal Regiister, "Code of Federal Regulations: Total Pages 1958-1949, Total Volumes and Pages 1950-2014," acces- 
sed July 13, 2015, https://www,federairegisler,govAiploads/2015/05/Code-of-Federal-Reguiations-Total-Pages-and-Volurnes 
-1938-2014, pdf, 

17. See Omar Ahmad Al-Ubaydii and Patrick A. McLaughlin, ‘'RegData; A Numerical Database,? on Industry-Specific Regulations for All 
US Industries and Federal Regulations, 1997-2012" (Mercatus Working Paper, Mercatus Center at George Mason University, Arling- 
ton, VA, November 2014), http;//mercatus.orQ/publicafior/regdnta-numerical-database-industry'SpQcific-regulations; Patrick A, 
McLaughlin, "The Code of Federal Regulations: The Ultimate LongTead,” Mercatus Center at George Mason University, Arlington, VA, 
April 2015, http;//mercatus,org/publiCotion/code-federal-fegu!ation.s-iiltimatG-longread-garTK‘'thrones-hunger-games; and Patrick 
A, McLaughlin and Richard William.s, "The Consequences of Regulatory Accumulation and a Proposed .Solution,” (Mercatus Working 
Paper, Mercatus Center at George Mason University, Anington, VA, February 2014), http://mercatus.org/publication/consequences 
-regulatory-accLirnulation-and-proposed-solution. 

18. Ellig, "Regulatory Impact Analysis: Four Decades of Foibles’'; Ellig and Williams, "Reforming Regulatory Analysis, Review, and 
Oversight,” 

19. Patrick A, McLaughlin, "On the Human Costs of the US Regulatory System; Should Congress Pressure Agencies to Make Rules 
Faster?” (Testimony before the .Senate Committee on the Judiciary, .Subcommittee on Oversight, Federal Rights, and Agency Action, 
Mercatus Center at George Mason University. Arlington, VA, August 1, 2013), httPvVmercatus.org/publication/human-costs-Lis 
-regulatory-system-shouid-congres-s-pressure-agencies-makG-rulGS-faster. 

20. John W, Dawson and John J, Seater, "Fed^ai Regulation and Aggregate Economic Growth,” Journs! of Economic Growth (2010); 
1-41. 

21. Eiena Kagan, "Presidential Administration,” Han/ard Ldw ReviewY'A, no. 8 (2001): 2272-73. 

22. Barack Obama, "Toward a 21st- Century Regulatory System," Wall Street Journal, January 13, 2011, http://wwvAVSj.com/articles/SBl 
0001424052748703396604576088272112103698. 

23. See Sherzod Abdukadirov, "Regulating In the Dark: Examining Bush Midnight Regulations” (Mercatus Working Paper, Mercatus 
Center at George Mason University, Arlington, VA, November 2012), http:/7'mercatus.org/publication/regulating-dark-examining 
-bush-midnight-reguletions; Jerry Eiiig, ' Midnight Regulation: Decisions in the Dark?" (Mercatus on Policy, Mercatus Center at Ge- 
orge Mason University, Arlington, VA. August 2012), http://mercatus.org/publication/midnight-regulation-decisions-dark; Patrick A. 
McLaughlin, "The Consequences of Midnight Regulations and Other Surges in Regulatory Activity," Public Choice 147, no. 3-4, (June 
2011); Verenique de Rugy, "The Midnight Regulation Phenomenon” (Mercatu-s on Policy, Mercatu-s Conte' at George Mason University, 
Arlington, VA, November 2008), http://mercati.is.org/sites/default^files/publication/MOP31_RSP_Web_The_Midnight_Regulation 
_Phenomenon.pdf. 
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rules (with presidential signature) within 60 days of passage. It appears to be the case that agencies are trying to 
finalize big rules prior to two months before inauguration to ensure that a new administration cannot overturn 

ihem.^^ 

After 35 years of research showing— along with presidential statements conceding— that the system is not working, 
it is time to admit that Congress must address these problems. While staffing up OIRs^ will be helpful, it ^vill not 
solve the problems that President Carter and every president since has identified. Just as the problem is systemic 
and nonpartisan, so must the solution be. 

Comprehensive reform is required to ensure that Congress has the necessary economic (and risk) information 
to effectively exercise oversight over regulations prior to their being issued. This information must also inform 
Congress as to when regulations or regulatory programs need to be enhanced, modified, or eliminated. Congress 
cannot do tliis alone— rather, stakeholders must be allowed access to judicial remedy when agencies fail to do the 
required analysis or do so badly. Without these kinds of remedies, we wall continue to experience the same failures 
as we have observed over the last 35 years. 


24. Congressional Review of Agency Rulemaking §801-808. 5 U.S.C. 8. 
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Attachment I. OIRA Quality Control Is Missing for Most Regulations 
Richard Williams. James Bromthel | Oct 01, 2014 

Over the last decade, federal regulatory agencies finalized more than 37.000 regulations, yet 92 
percent of rules escaped review by the Office of Information and Regulatory Affairs (OIRA). a 
small office tasked with reviewing significant regulatory actions promulgated by such agencies 
Of the rouglily 3.000 rules OIRA did review, only 1 16 have estimates of both benefits and costs 
appearing in OIRA’s annual report Relative to the cost of many of these regulations, expecting 
agencies to analyze benefits and costs before issuing a rule is a fairly low bar to set. 


Final Regulations Reviewed and Not Reviewed by OIRA 
FY 2004-13 


i3,99?tuie 



Not reviewed 


Reviewed 
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The numbers suggest that the analysis of rules reviewed by OIRA is severely lacking in most 
cases Of roughly 3,600 rules finalized last fiscal year, only seven had estimates of both benefits 
and costs appearing in OIRA's report 

By confirming that agency actions are consistent with ex ecutive orders that set standards for 
regulatory analysis. OIRA is charged with ensuring that analysis meets minimal levels of quality 
and that agency rules are informed by those analyses Each year OIRA puts out a re port with 
details on the costs and benefits of the US regulatory system, but the report provides little insight 
because so many regulations escape review by OIRA These missing rules also lack OIRA's 
critical quality control check 

Most rules that avoid OIRA review are not deemed “significant," meaning they aren't expected 
to have large economic impacts, raise novel legal issues, or meet certain otlier criteria signifying 
the importance of a regulation. Yet, even if any of these rules by themselves might be small, 
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cumulatively their effects can be large. Even worse, the rules that have estimates of both benefits 
and costs in OTRA’s report are not necessarily the ones that are most important to the American 
public. Of fiscal year 20 1 3 rules, OTRA reports benefits and costs for amle that defined “gluten- 
free” for the purposes of labeling foods that are gluten-free, but four major regulations emanating 
from the Affordable Care Act do not have any benefit or cost information, and none of the 
regulations implementing the Dodd-Frank Act have estimates of both benefits and costs. This 
last point is not surprising, as independent agencies (including most financial regulators) do not 
have to comply with executive orders setting regulatory analysis standards. Still, these examples 
suggest the true costs to the public are simply not captured in OIRA’s report. 

OIRA performs an important role, but its staff is too small (45 in fiscal year 2014) relative to the 
hundreds of thousands of employees working in regulatory agencies to provide effective 
oversight. This means that there is no effective check on the vast majority of regulations, where 
there is often a total absence of analysis, analysis is ignored in the decision-making, or analysis is 
made to conform with a predetermined decision. 
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Anachment 2; Where Is the OIR-A Oversight of FDA Guidance Documents'* 

Richard Williams . James Bfouuliel | Jun 09, 2015 

Federal agencies issue guidance documents that typically consist of sets of instructions or 
announcements rvritten to inform regulated parties how to stay in compliance with the law 
Owing to a confusing set of events, it is unclear whether these documents are receiving executive 
branch oversight from the Office of Information and Regulatory Affairs (OIRA) In tlic case of 
the Food and Drug Administration (FDA), hundreds of guidance documents appear on its 
website, yet there is almost no evidence of oversight from OIRA. 


Where Is the OIRA Oversight of FDA Guitjance Documents? 
(January 23, 2007. to present) 



Final FDA Guidance Documents Issued FDA Notices Reviewed by OiRA 
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On January 23, 2007, then-President George W. Bush issued Execu ti ve Order 13422, requiring 
executive branch regulatory agencies to submit their significant guidance documents for review 
by OIRA OIR.A, an office located within the OfJlce of Management and Budget, was already 
tasked with reviewing other significant regulatory actions to ensure that such actions are 
supponed by strong technical evidence As such, it was natural for the same office to review 
guidance documents likely to have significant impacts Upon entering office. President Obama 
repealed President Bush’s executive order. 

The Ofllee of Management and Budget, however, still mainta ins the right to review significant 
guidance, as it did even before the Bush executive order The question that remains is the extent 
to which OIRA is reviewing these documents One source that allows analysis of this activity is 
the FDA’s new cuidance document da tabase, According to this database, the FDA has issued 
444 final guidance documents since President Bush issued his executive order in 2007 The pace 
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of guidance issuance has remained steady over time, with the FDA finalizing on average four 
documents a month under both the Bush and Obama administrations. This figure is likely an 
underestimate since many documents in the FDA database are not even dated or are not labeled 
as draft or final. These documents were excluded from our analysis. 

Meanwhile, th e OIRA vvebsite lists only one FDA “notice” as having been reviewed during this 
period. The OIRA website is vague as to what documents are included in its “notice” category, 
saying only that these are documents that announce new programs or agency policies, which 
presumably includes guidance documents. Alternatively, it is also possible that informal review 
of FDA guidance is taking place that is not tracked on the OIRA website. If this is the case, this 
suggests a serious transparency problem exists. Regardless, the statistics available to the public 
suggest that there is little OIRA oversight of FDA activities when it comes to guidance. 

The FDA is just one of dozens of executive branch and independent agencies that have the 
ability to issue guidance. If the FDA experience is representative of oversight at these other 
federal agencies, this is reason for concern since the effects of agency guidance often mirror 
those of regulations. In fact, a recent, report by the Government Accountability Office chastised 
several agencies for a lack of compliance with agencyyggod guidance practices. This suggests 
that both procedures and oversight are lacking with respect to guidance and need improvement. 
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Mr. Marino. Thank you, Doctor. 

Professor Sachs? 

TESTIMONY OF NOAH M. SACHS, PROFESSOR, AND DIRECTOR, 

ROBERT R. MERHIGE CENTER FOR ENVIRONMENTAL STUD- 
IES, UNIVERSITY OF RICHMOND SCHOOL OF LAW 

Mr. Sachs. Thank you, Mr. Chairman and Ranking Member 
Johnson, other Members of the Committee. Thank you for inviting 
me here today. 

I am going to speak today about the need for both an effective 
and an efficient regulatory system. Agency regulations have been 
essential for carrying out congressional mandates, and they have 
protected life, health, fair competition, and property. 

The focus of attacks on the regulatory system usually goes to 
their costs, but numerous studies have found that the benefits of 
Federal regulations vastly exceed the costs. OMB’s 2014 report to 
Congress showed that the benefits of regulations that were enacted 
between 2003 and 2013 exceeded their costs by 3 to 15 times. And 
I would say that is an excellent return on investment by any meas- 
ure. 

There is no evidence that Federal regulations are contributing to 
layoffs. In fact, a comprehensive book-length investigation on this 
subject by scholars at the University of Pennsylvania concluded, 
“The empirical works suggests that regulations plays relatively lit- 
tle role in affecting the aggregate number of jobs in the United 
States.” 

And there are a lot of myths about the costs of regulation. There 
is a number that is frequently heard around this town, that regula- 
tions from the Federal Government are costing over $1.8 trillion 
per year. That is a number that was used in some of the testimony 
submitted by others today. And that figure is 20 to 30 times the 
cost estimate provided by 0MB itself The number comes from a re- 
port 3 years ago by two economists, Crain and Crain. It was recir- 
culated again last year by the Competitive Enterprise Institute. 
And the number has been thoroughly debunked by The Washington 
Post, by the Congressional Research Service, and others. 

Restoring efficiency to the system means, first and foremost, that 
we have to reduce the delay that now occurs between the time 
when agencies formulate policy and when regulation goes final. 
The system is slow, cumbersome, complex, and opaque, and OIRA 
contributes to all of that. 

For an agency, the time from policy development to final regula- 
tion is easily between 3 and 7 years. And what that means for Con- 
gress is that it can often be a decade between the time that Con- 
gress passes a law ordering the agency to do something and the 
time when the agency actually enacts its implementing regulations. 
So, rather than adding to the procedural requirements that we 
have. Congress should be examining ways to streamline it, includ- 
ing by reducing multiple levels of review, reforming the OIRA proc- 
ess, and ensuring that agencies have sufficient personnel. 

If you recall the original APA, the Administrative Procedure Act, 
it set out essentially a four-step process for enacting rules. The 
agency issues a draft rule, it takes public comment, it considers the 
comments, and then it enacts the final regulation. And what we 
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have done over the past 30 years is we have added onto that a real- 
ly dizzying array of procedural requirements and complexity. And 
we can debate whether any particular requirement is good or bad, 
but the upshot of this is that the requirements have contributed to 
an extraordinary delay in rulemaking. 

OIRA is part of the problem here. First of all, OIRA provides an 
opportunity for industry to raise arguments and to scale back pub- 
lic health and safety protections, when those same arguments were 
already made in the agency process itself during public comment. 

Second, OIRA has amassed a great deal of power over agency 
priorities and rules. In fact, it has effective veto power over which 
rules can go forward and which cannot, even though OIRA itself is 
not staffed by scientific or technical experts, as Administrator 
Shelanski said this morning. 

Third, OIRA routinely delays rulemakings without explanation, 
exceeding its own 90-day limit on reviews, and, in many cases, that 
delay effectively kills the regulations. 

Finally, transparency within OIRA remains low. It doesn’t dis- 
close its internal deliberations. It doesn’t disclose who within the 
executive branch has requested changes to regulations. And it 
doesn’t explain to the agency itself why regulations are being held 
up. 

So reform of this process must begin with transparency, and it 
must also begin with giving agencies the resources and the per- 
sonnel that they need. 

Thank you for your attention. 

[The prepared statement of Mr. Sachs follows:] 
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Chairman Marino and Members of the Committee, thank you for inviting me here today to 
testify about the Office of Information and Regulatory Affairs (OIRA), federal regulations, and 
regulatory reform. These are exceedingly important issues that deserve high-level attention. 

I am a Professor at the University of Richmond School of Law and a Member Scholar of the 
Center for Progressive Reform lhttp://wvvw.proeressivereform.org/ y Founded in 2002, the 
Center for Progressive Reform is a 501(c)(3) nonprofit research and educational organization 
comprising a network of 60 scholars across the nation dedicated to protecting health, safety, and 
the environment through analysis and commentary. 

My work on regulation and administrative law includes multiple articles in leading law reviews, 
book chapters, and a law textbook on hazardous substances regulation. At the University of 
Richmond School of Law, I teach courses in environmental law and international environmental 
law, and I direct the Robert R. Merhige Center for Environmental Studies. Prior to teaching at 
the University of Richmond, I was a lecturer at Harvard Law School and practiced regulatory 
and administrative law for five years at major law firms in New York and Boston. 

I welcome this opportunity to share my views about the importance of effective regulation and 
about oversight of the Office of Information and Regulatory Affairs (OIRA). 


INTRODUCTION 

Our regulatory system was intended to ensure that the will of Congress is carried out by 
administrative agencies, with accountability, public input, and transparency. The long history of 
effective regulation — airbags, removing lead from gasoline, cleaning air and water, mandating 
disclosure of the true interest rates charged by banks, and more — demonstrates that when 
agencies fulfill their legislative mandates, they save lives, prevent serious injuries, and protect 
the economic livelihood of millions of Americans. By comparison, there are many areas where 
under-regulation has led to loss of life, jobs, and property. Consider the Upper Big Branch Mine 
disaster and the frequent outbreaks of serious food poisoning that have killed many and injured 
thousands more. 

My testimony today malres three points: 

• Regulations have benefited our country greatly, with benefits that far exceed costs. 

• Many agencies are not carrying out their statutory missions in a timely and effective 
manner, which should be of great concern to Congress. Extraordinary delays continue to 
hamper rulemaking. 


OIRA has amassed too much power over the regulatory process and contributes to the 
delays in needed and effective regulation. 
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I. The Benefits of Regulations 

Study after study has concluded that the benefits of federal regulations far exceed the 
costs and that the costs of regulations are consistently overestimated at the time that regulations 
are being drafted. Federal regulations are not a significant contributor to job loss. Consider the 
following: 


• OMB’s 2014 Report to Congress on the Benefits and Costs of Federal 
Regulations showed that federal regulations enacted between 2003 and 2013 
yielded annual benefits between $217 billion and $863 billion, while imposing 
annual costs of $57 billion to $84 billion.' In other words, the benefits 
exceeded costs by three to fifteen times. 

• In a 201 I , the Economic Policy Institute (EPI) found that the major EPA rules 
issued during the first two years of the Obama Administration produced total 
annualized benefits of between $44 billion and $148 billion, as compared to 
total annualized costs of between $6.7 billion and $12.5 billion. The EPI 
report also found that four of EPA’s proposed major rules generated total 
annual benefits of between $173 billion and $457 billion, as compared to total 
annual costs of between $14 billion and $15 billion.^ 

• A comprehensive book-length study by scholars at the University of 
Pennsylvania concluded: “to date the empirical work suggests that regulation 
plays relatively little role in affecting the aggregate number of jobs in the 
United States.” The authors explained that “the empirical evidence actually 
provides little reason to expect that U.S. economic woes can be solved by 
reforming the regulatory process.”’ 

• NYU’s Institute for Policy Integrity made the same point: “The current debate 
on jobs and environmental regulation too often relies on thinly-supported 
forecasts about jobs ‘killed’ or ‘created’ by public protections.”"' 

• Regulatory opponents frequently cite the statistic that federal regulations 
impose $1.8 trillion in annual costs on the economy. This figure is iM'etity to 
thirty times the cost estimates provided by 0MB itself The $1.8 trillion 
figure comes from a report from the Competitive Enterprise Institute, the “Ten 
Thousand Commandments,” which has been thoroughly debunked. The 
Washington Post found that the report has “serious methodological problems” 
and does not compute the benefits of the regulations.’ The claim of $1.8 


1 UMB. 2014 Report to Congress on the Benefits and Costs of Federal Regulations, iv-cuhhle al 

~ Isaac Shapiro, Ti}//pi!^ L[p ihe ImpiKl ofNeu' HPr ) Ru/e.v Ct/mhined Cosls of OharHci F.Pr I R///ex Represent a Sliver of the Economy 
and are Ear Oiilireighed by Cnmnlatwe Penefiis (Rcon. Pfil’y InsL, Briefing Paper No. .ill, 201 1), available at hllp:/ /wj.ep i- 
d ala-org/i e3 np2 0 1 i /Briefing ? a perOI i pdf 

^ Cary CCXilJ.ANKSK. ADAVI M. FlNKKI.ifeCHKIS'r()l>HKRC.'\KKIC5AN,D()KSRK(iUI..-Vn(:)’N KiI.iJCHS? Chapler I (201. i). 
^ NYU Institute for Policy Intcghty, Regulatory Red llcrmig: The Role of )ob Impact Analyses in iinAnronmcntal Policy 
Debates, available at http: / /polic^-intcpnt^.uorft/piiblications/dctail/nepxilaton'-txid-hemnD 

■’ fact Checker: The Claim that A.merican Homeholds Have a $15,000 Regulc^oty Barden, WASHINGTON POST, J aniiar}' 14, 2015. 
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trillion in annual regulatory costs deserved “two pinocchios,” the Post said, 
given that the report’s authors themselves admitted that the report is “not 
scientific” and “back of the envelope.”® The author of the report 
acknowledged that “a wave of assumptions and guesses without scholarly 
pretensions underly this tally” of $1 .8 trillion.’ 

• Department of Labor statistics on the reasons for mass layoff events in the 
United States in the fourth quarter of 2012, one of the most recent periods 
available, indicate that only 0.2% of the layoff’s were due to “government 
regulation/intervention.” This compares with 3.2% for “changes in business 
ownership/restructuring,” and 23.5% due to “contract completion.”* 

Raw numbers on costs and benefits do not fully portray the critical role that regulations 
play in our lives every day. Over the last century, regulations have made our food supply safer, 
vastly improved air quality, saved consumers billions by ensuring fair competition, made nursing 
homes safer, empowered disabled persons, saved the lives of thousands of workers, and saved 
the lives of thousands of motorists through car safety standards. 

In looking at studies of the costs and benefits of regulation, we should keep in mind that 
estimates of the cost of regulations are usually supplied by industry itself Agencies rely 
primarily on surveys of the companies that are subject to the regulation. Because companies 
know the purpose of these surveys, they have every incentive to overstate their costs, thereby 
skewing the final cost-benefit analysis toward weaker regulatory standards.’ 

Moreover, industry cost estimates do not account for technological innovations that 
reduce the cost of compliance over time. When companies are asked to predict their compliance 
costs for a new regulation, they often will point to the most expensive existing “off-the-shelf’ 
compliance technology available. Once the regulation actually goes into effect, however, 
companies have a strong incentive to find less costly technologies. As a result, overall 
compliance costs tend to be less than the predicted costs. Moreover, the technological 
innovations can produce co-benefits unrelated to the regulation — such as increased productivity 
and efficiency,'® 

As the following chart indicates, several retrospective studies of regulatory costs have 
found that the initial cost estimates were too high. 


‘it 

’ Clyde Wiiyne Crews. Tf- Tip of ihe Cost-Curve 10 (201.5 edition), availalde at 
hi Ip:/ /papers.ssrn.com/sol3/papers.crmr’al)slracl_id=25028B.5. 

® Deparlmenl of T.abor, F.conomic News Release. Reason for Tayoffs: Rx tended Miuss Layoff F.venls. 
hi l p://w uAv .bls.irov / ne\vs.re]ease/Tnslo.’02.him. 

® rhomas C). McGantv' 6: Ruth Ruttcnbcrg, CounUf^ the Cost of Health, Safety, and limimmcntal Keyrtlation, 80 'i’EX. L. REV. 
1997, 2011, 2044-45 (2002). 

"GT at 2049-50. 
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Retrospective Studies of Regulatory Costs 


Study 

Subject 

Results 

PHB, 1980“ 

Sector level capital 
expendilure for pollution 
controls 

FPA overestimated eapital eosLs more than it 
underestimated ihem, wilh foreeasls nuigiiig 
26 to 126% above reported expenditures 

OTA, 1995“ 

Total, animal, or capital 
expenditures for oeeupalional 
safety & health regulations 

OSHA overestimated costs for 4 out of 5 
health regulations, wilh foreeasls ranging 
from $5.4 million to $722 million aboA’e 
reported expenditures 

Cioodstein &. 
Hedges, 1997“’ 

Various measures of cost for 
pollution prevention 

Agenc}^ and industry overestimated costs for 
24 of 24 OSHA & EPA regulations, by at 
least 30% and generally by more than 100% 

Resources for the 
Future, 1999” 

Various measures of cost for 
eiivironinenlal regulations 

Agency overestimated costs for 12 of 25 
rules, and underestimated costs for 2 rules 


We should keep in mind as well that while some businesses pay the cost of regulation, 
other businesses are among the primary beneficiaries of regulations. When catastrophe results 
from a failure to regulate adequately, the attendant costs can be devastating for businesses. 
Think of all the restaurants and businesses in Charleston, West Virginia, that had to close their 
doors for more than a week following the 2014 spill of MCHM into the Elk River. Or consider 
all the hotels, fishermen, and restaurants that were devastated by the 2010 Gulf Oil spill. 
Stronger regulations can deliver benefits to many businesses that might otherwise be caught in 
harm’s way. 

This leads to a larger point, which is that regulations typically do not impose new costs 
on society. Rather, they re-allocate who pays the costs. Regulations reflect Congress’s 
judgment, in enacting a statute, that a particular harm is occurring and that the cost of preventing 
that harm should be shifted onto the party that is responsible. So when a regulation is killed, 
overturned, or repealed, the costs to industry of that regulation do not vanish. Instead, those 
costs continue to be borne by the general public, in terms of lives lost, preventable cancers, and 
lost work-days. For example, a study of environmental and public health externalities found that 
coal-fired power plants create air pollution damages that are much larger than the value that the 
plants provide to society.*^ By definition, the general public bears the costs of this air pollution, 


Wiiiston Harrington, lUchard D. Morgcnstern, & Peter Nelson, Oc of Kegnhitoty Cast Lsfimafes 6 (Resources 

for ihe Fuliire, Discussion Paper 99-18, 1999). 

OFFTCF, OF TF.CHVOI.OGY ASSESSMENT, GaTTOTNC CONTROI.TRCHNOT.OCY .AKD RF.GI.H.ATORY IMPACTS TN 
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F.ban Gfjodslein & Harl Hodges. PoHiiled Da/a: Oi^eresHmaling V^mirtmmenLal CmsLs, R .AM. PROSPFC.T 64 (Nov. /Dec. 

1997). 

HinTiiigroii, Morgen stem, & Nelson (1999). 

Nicholas Z. Muller, Robert Mendelsolui it William Nordhaus, Environmental Accounting for Pollution in the United States 
Economy, 101 AM. HCON. REY. 1649 (2011), <3f’<g^?^i^rB' http://pubs.acawcb.org7doi/pdtplus/10.1257/acr.l01.5.1649 , 
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and improved regulation of coal-fired power plants would, properly, shift some or all of these 
costs to the power plant owners. 

TT. Extraordinary Delays Continue to Hamper Rulemaking 

Despite an overall record of regulatory success, agencies are often being prevented from 
carrying out their missions effectively by the destructive convergence of funding shortfalls and 
excessive procedural hurdles. 

Significant rulemakings in the United States routinely take three to seven years from 
policy formulation to the end of judicial review. This means that when Congress identifies a 
compelling national problem and passes a statute to address it, it can take a decade before 
agencies promulgate all the relevant implementing regulations and court challenges are resolved. 
As Professor Richard Pierce has observed, “[l[t is almost unheard of for a major rulemaking to 
be completed in the same presidential administration in which it began. A major rulemaking 
typically is completed one, two, or even three administrations later.”“’ 

A typical time schedule for significant rules would look like the following: 

• 1 2-36 months to develop a proposed rule 

• 3 months for OIRA review of the draft proposal 

• 3 months for public comment 

• 12 months to review comments and write final justification 

• 3 months (or more) for OIRA review of the final rulemaking 

• 2 months delay under the Congressional Review Act 

• 12-36 months for judicial review (assuming a court stays the rule) 

TOTAL: 47-95 months (3.9-7.9 years) 

This is an extraordinarily lengthy process for developing rules that Congress itself has 
authorized or mandated. With the Administrative Procedure Act (APA), public comment 
processes, judicial review, and a host of statutory requirements passed in the last two decades, 
there are sufficient procedures to ensure accountability and fairness. In fact, the system is already 
laden with too much procedure. Since the 1990s, statutes and executive orders have added 
multiple layers of new rulemaking procedures and analytical requirements on top of the APA’s 
procedures. As a result, the rulemaking process has become inordinately complex, time- 
consuming, and resource-intensive. 


''’’llichard ). Pierce, Jr., Wcntlngfor V ertnont Y ankee 111, i.\ and Vi A. Response to ^eemtann and L^amon,l'h GEO WASH. L. 
Rev. 902, 912 (2007). 
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Keeping in mind that the agency rulemaking process is meant to carry out congressional 
will, these delays frustrate what Congress intended when it passed the legislation. In fact, 
regulatory delay often violates the law. A 2012 report by Public Citizen examined 159 
regulations that Congress had authorized agencies to promulgate by specific deadlines.” 
Agencies missed the deadline for 78 percent of the regulations. A recent Government 
Accountability Office (GAO) report found a similar pattern of repeated delays in rulemaking. 
The report includes an extraordinary chart tracking the time elapsed between when EPA was 
obligated by law to issue a regulation and when it acmally issued the regulation. For one Clean 
Air Act rule, the elapsed time was 26 years after the Congressional deadline, and for another it 
was 19 years.'* 

Regulatory delay can kill. When regulations governing food safety, occupational 
hazards, mine safety, nursing home safety, or transportation safety face such extraordinary delay, 
the public suffers in the meantime. 

Consider the Occupational Safety and Flealth Administration’s (OSFIA) long-delayed 
safety improvement regulations for construction cranes. In the late 1990s, construction accidents 
involving cranes were killing 80 to 100 workers annually. OSHA’s then-governing safety 
standards for cranes dated to 1971, so in 1998, OSFIA initiated a rulemaking to update the 
standards. A decade in the regulatory maze followed for OSHA officials, including frequent 
stakeholder consultation, federal register notices, preparation of a Regulatory Impact Analysis, 
OIRA review, review of the impact on small business, and endless reporting and fact-finding, 
before OSHA could finalize the regulation in 2010. OSHA estimated that 220 lives would have 
been saved if the crane rule had been completed in 2000 instead of 2010.” 

Delay is a fact of our regulatory system. The system is slow and cumbersome, and delay 
has real impacts in terms of lives lost and injuries that could have been avoided. In this 
testimony, I do not intend to comment on all the pending regulatory reform legislation in the 
House. But this Committee should be quite concerned about the delays that I have outlined here, 
and it should be wary of adding even more procedural requirements to the rulemaking process. 

HI. OIRA Has Too Much Power Over the Regulatory Process and Contributes to the 

Delay of Needed and Effective Regulations 

OIRA now serves as the primary choke point for new regulations as they undergo review 
pursuant to Executive Orders 12866 and 13563. OIRA reviews both proposed regulations and 
draft final regulations, and it has gradually extended its reviews to a host of non-significant rules 
and guidance documents. Not only does OIRA review extend the length of time for rulemaking, 
but it also provides numerous opportunities for political interference with the content of the rule. 
During OIRA review of agency regulations, industry lawyers and lobbyists use OIRA as a court 
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of last resort to weaken or block pending regulations that have been vetted within the agency that 
promulgated them. 

An agency may not publish a proposed or final rule that is undergoing review until it has 
received OlRA’s blessing, which sometimes means agreeing to drastic changes to the rule’s 
substance. OIRA does not merely serve an advisory role in the regulatory process. Instead, 
although it has limited staff and subject-matter expertise, OIRA has become a kind of super- 
regulator for every major federal agency, determining which regulations can and cannot go 
forward. It has effective veto power. As Georgetown Law Professor Lisa Heinzerling 
concluded, “the head of OIRA is effectively the head of the EPA” in the rulemaking domain.^'’ 

Political interference in agency rules through OIRA review has been well-documented. 
A 201 1 study by the Center for Progressive Reform examined ten years of data on OIRA reviews 
and found that when industry lobbied OIRA, the review was more likely to be delayed, going 
beyond the 120-day limit permitted by Executive Order 12866. The white paper also found that 
rules were more likely to be changed during those OIRA reviews where industry lobbied 
heavily.^' The study found that 65 percent of all participants in OIRA meetings represented 
corporate interests, compared to just 12 percent who represented public interest groups.^^ 

Through the years, OIRA has expanded its influence over the regulatory system by 
asserting review authority over a wide universe of agency actions. Executive Order 12866 
directs OIRA to focus its reviews, with rare exceptions, on only the biggest agency regulations, 
those with an annual economic impact of $100 million or more. Yet OIRA has broadly 
interpreted Executive Order 12866 to include almost any agency rule, no matter how minor. 
OIRA has also asserted review authority over various non-regulatory actions, including guidance 
documents and purely scientific determinations and assessments. 

Increasingly, OlRA’s workload is becoming oriented toward these minor rules and non- 
regulatory actions. According to OlRA’s Regulatory Dashboard, of 32 federal rules that have 
been pending at OIRA for more than 90 days, only 3 of them are major, economically significant 
rules.^^ Former OIRA Administrator Cass Sunstein has reported that over 80% of OIRA- 
reviewed rules are reviewed for reasons other than economic significance.’^' 

At the same time that OlRA’s influence over agency priorities and decisions has 
increased, transparency within OIRA remains abysmal. OIRA does not make public the minutes 
of its meetings or other communications with lobbyists. OIRA also does not consistently disclose 
its internal deliberations or its communications with the affected agency. Indeed, OIRA 
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typically does not even explain in writing to the agency itself why it is insisting on changes to 
regulations or is refusing to act on regulations. 

OIRA review has served to delay critical rulemakings by months or even years: OSHA’s 
draft proposed rule to protect workers against harmful exposure to silica dust languished at 
OIRA for over two-and-a-half years before the review was finally completed in August 2013.^^ 
The Food and Drug Administration’s rulemaking on preventing pathogen contamination of fruits 
and vegetables — which Congress directed the agency to issue to implement the Food Safety 
Modernization Act of 2010 (FSMA) — was stuck at OIRA for nearly 13 months before OIRA 
completed its review in January 2013.^® Remarkably, this delay took place even though 
Congress itself had clearly stipulated in the FSMA that the proposal should be issued no later 
than January 2012. 

To avoid criticism of delay, OIRA has resorted to discouraging agencies from sending it 
draft rules, even when these drafts are ready for review.^^ By taking this unusual step, OIRA can 
delay a rule without having to officially start the clock on the review period, which Executive 
Order 12866 caps at 90 days with a possible one-time extension of 30 days. The formal 
procedures of Executive Order 12866 put OIRA in the position of reviewing agency decisions, 
yet by using off-the-record phone calls and oral communications, OIRA has pressured agencies 
from the beginning to shape rules to OlRA’s liking.^* 

Given how OIRA has expanded its reach over agency rulemaking, providing an ideal 
window for industry lobbyists to have a second crack at undermining health and safety 
regulations, this is not the time to extend OlRA’s authority to independent agencies, as some 
members of Congress have proposed. Congress purposely established these agencies, such as 
the FCC, the NLRB, the NRC, and the SEC, as independent from White House control. Usually 
headed by multi-member commissions whose members have staggered terms, these agencies are 
designed to be insulated from the political control of the President. This insulation has the virtue 
of ensuring continuity and uniformity of policy over time, without abrupt reversals when a new 
President takes office. To make independent agencies subject to OIRA review under Executive 
Order 12866 would undercut the ultimate goal of shielding them from politics and will cut into 
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their ability to issue mission-critical rules. A President could easily block regulations from 
independent agencies that he or she opposes. 

Although these independent agencies are currently outside of OIRA review, they still 
have numerous checks on their discretion and their rule-making authority. All of these agencies 
are still subject to the APA (and/or their respective authorizing statutes) when they promulgate 
regulations, their rules undergo public comment, they are subject to Congressional oversight, and 
their rules are subject to judicial review. No one disputes that independent agencies, like other 
agencies, should make reasoned decisions and assess the consequences of their regulatory 
activity, but subjecting them to OIRA review is not warranted. 

If Congress is concerned that independent agencies are issuing regulations with costs that 
far exceed benefits, it could take sensible steps that do not put the agencies under the thumb of 
OIRA or the White House. It could, for example, require the agencies to prepare regulatory 
impact statements for their major regulations and make them public. Congress could also have 
these regulatory impact statements periodically reviewed for accuracy by the Congressional 
Budget Office or Government Accountability Office. 

IV. The Path Forward 

In overseeing the regulatory process. Congress should ensure that agencies have the 
resources and personnel to carry out directives from Congress and that they can undertake their 
work without unnecessary delay. OIRA needs to reorient its role in the regulatory system so that 
it works with agencies to help them achieve their statutory missions of protecting public health, 
safety, and the environment. It should be a watchdog for the public interest. 

A task that OIRA could usefully perform would be to evaluate, on an ex post basis, the 
accuracy of agency’s ex cmta estimates of costs and benefits of federal rules. This evaluation 
should use current data not available at the time of the original analyses in order to check the 
accuracy of the original projections. Such an analysis would provide a wealth of useful 
information and would send a strong signal about how much we should rely on ex ante estimates 
of regulatory costs and benefits in regulatory impact analyses. 

Going forward, OIRA should also limit its review to economically significant rules and 
should not review non-regulatory actions, including guidance documents and purely scientific 
determinations and assessments. Executive Order 12866 should be amended to require increased 
transparency at OIRA. OIRA should disclose all of its communications with agencies, the 
reasons for changes in the content of regulations that it is suggesting, and the substantive changes 
to regulations that are being made at OIRA’s behest. Given the power this small office exerts 
over American life, the public deserves this transparency from OIRA. 

As a regulatory clearing-house, OIRA is well-positioned to tackle the problem of 
regulatory delay outlined above. OIRA should submit an annual report to Congress and the 
President that: (1) describes the activities that it has undertaken to expedite rulemakings, (2) 
identifies common sources of undue regulatory delay, including unnecessary and duplicative 
analytic and procedural obstacles in the rulemaking process, and (3) proposes any needed 
legislative or administrative reforms for eliminating these sources of undue regulatory delay. 
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Promoting effective and protective regulation also requires assistance to federal agencies 
themselves. Needed reforms should include: 

Providing agencies with the resources they need. One of the reasons that 
regulatory agencies cannot adequately fulfill their statutory missions is that 
financial resources and personnel have been reduced or maintained at constant 
levels in recent years. This has been occurring as the agencies’ missions have 
become more complex, forcing these agencies to effectively do more with less. 

Providing agencies with enhanced legal anthority. For many regulatory 
agencies, the statutes under which they operate have not been reviewed or 
refreshed in decades. The intervening years have revealed shortcomings in those 
statutes while new public health, safety, and environmental issues that were not 
initially addressed by the original statutes have emerged. In some cases, agencies 
lack the enforcement and rulemaking authority they need to tackle these issues. 

Avoiding nniiecessary analytical requirements. Over the past few decades, the 
rulemaking process has become encumbered by a growing number of analytical 
requirements. These analytical obstacles draw upon agencies’ already stretched 
resources and distract them from focusing on their regulatory missions without 
meaningfully improving the quality of agency decision-making. Regulatory 
reform legislation of the kind introduced in Congress during the last few years 
would exacerbate these existing problems, creating a rulemaking process so laden 
with procedural and analytical requirements that the process would become 
completely dysfunctional. 

Thank you for this opportunity to testify at this hearing this afternoon. 
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Mr. Marino. Thank you, Professor. 

I will begin with my 5 minutes of questioning, and I will start 
with Dr. Holtz-Eakin. 

Doctor, some suggest that, since employment is improving, 
whether that is marginally or not, concerns about overregulation 
are overblown. How do you respond to that? 

Mr. Holtz-Eakin. To say something has no impact on the level 
of employment is not the same thing as saying there is no impact 
on the labor market or the welfare of employees. 

So, if you look at the work that has been done at the American 
Action Forum on the regulatory burden of finalized rules since the 
beginning of the Obama administration, that is about $650 billion, 
so about $100 billion a year. 

That money has to come from somewhere. So businesses might 
choose to pay their workers $650 billion less. That is about a per- 
centage point in wage growth every year. And that has been the 
achilles heels of the labor market, no wage growth. It is hardly sur- 
prising, because the resources have to come from somewhere. 

Or they can pass it along to their customers, who would need to 
come up with another $650 billion in raises just to pay the higher 
costs. 

So you can keep employment fixed, but that doesn’t mean that 
regulations don’t affect the labor market and that they aren’t very 
costly to the welfare of employees. 

Mr. Marino. Thank you. 

Ms. Harned, do you have anything to add to that? 

Ms. Harned. Yes, I think that when you look at it from the per- 
spective of the small-business owners that we represent, you see it 
daily. I hear it in anecdotes. They are very aware of the regulatory 
requirements coming down the pike that they might — whenever 
you ask them, how many employees do you have, they say, well, 
we are trying — not everybody, but depending on where their num- 
ber is — let’s say they are at 30 — we are trying to stay under, you 
know, 50, or we are trying to stay under — there are certain mem- 
bers of the small-business community that are very aware that 
when they hit that next level they are going to have a whole new 
raft of regulatory requirements. 

And so I do think that you see that inhibit growth. They want 
to stay where they are comfortable, where they know they are not 
going to have to hire that extra compliance officer. We have defi- 
nitely seen that in our dealings with our small-business members. 

Mr. Marino. Dr. Williams, should we be strengthening OIRA, 
improving the regulation process? And if that is done, do you see 
that as a partisan issue, or does everyone stand to gain in the long 
run? 

Mr. Williams. I don’t believe that strengthening OIRA is a par- 
tisan issue. Certainly, every President has agreed that OIRA is 
necessary to try to control the executive branch, and every Presi- 
dent has agreed toward the end of their Administration that they 
haven’t been successful at doing that. As I said in my testimony, 
I believe that OIRA can only be a part, and perhaps a small part, 
of solving the problems of the regulatory state. 

Mr. Marino. Professor Sachs, does the law of diminishing mar- 
ginal returns apply in the regulatory context — i.e., once basic safe- 
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guards are in place, does further improvement required spending 
increasingly more to achieve increasingly less? Do you understand 
my question? 

Mr. Sachs. I do, yes. 

I can imagine a situation where it is true, where there is a re- 
markably effective regulation in place, and it makes little sense to 
keep adding on to that. But that is certainly not the case in a lot 
of areas of law. What I see in my work is there are whole areas 
of law that are either uncovered by regulation or that are covered 
by very weak regulations. 

And one thing that I urge the Committee to look at is the GAO’s 
biannual report on high-risk Federal programs, those that are in 
danger of failure or in need of transformation. And so, in that re- 
port, it is a great example of how the law of diminishing returns 
does not apply. These are broken regulations that need fixing and 
need attention from Congress. 

Mr. Marino. Professor, you said — I think it was in your opening 
statement or even in a document that I read — you referred to the 
regulatory agencies are being slowed by “excessive procedural hur- 
dles.” 

Why is regulating regulators more bad but overregulating small 
businesses appears to some regulatory agencies as good? 

Mr. Sachs. Well, I mean, there are several costs to the way that 
we conduct regulation in the U.S. — costs in terms of delay, costs in 
terms of injuries that could have been avoided, deaths that could 
have been avoided because of that delay. So that is my big concern 
about the number of procedural hurdles that we have put in front 
of the agencies. 

Impacts on small business, I am concerned about that, as well, 
and support the laws we have in place to make sure that those are 
addressed. 

Mr. Marino. Okay. 

My time has expired. The Chair now recognizes the Ranking 
Member, Congressman Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Dr. Williams, would you agree with me that the 2008 Great Re- 
cession was not caused by too much regulation? 

Mr. Williams. Yes, I would absolutely agree with that. 

Mr. Johnson. So, in other words, it is possible that too little reg- 
ulation was what caused the Great Recession of 2008, correct? 

Mr. Williams. Sir, I am not an expert in the regulation of finan- 
cial products, but I would have serious doubts that too little regula- 
tion is what caused the financial crisis. 

Mr. Johnson. Well, I will tell you, do you remember when Alan 
Greenspan came to Congress after the onset of the Great Recession 
and after he was finished with his chairmanship of the Federal Re- 
serve and he testified that he had made a mistake in believing that 
banks operating in their own self-interest would do what was nec- 
essary to protect their shareholders and their institutions and that 
he recommended during his testimony that the government should 
play a much more active regulatory role over financial firms? Do 
you remember that? 
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Mr. Williams. I do. And I think my concern, particularly with 
respect to financial regulation, is there is a great deal of financial 
regulation that is going on right now for which there is no analysis. 

Mr. Johnson. Well, hut 

Mr. Williams. Too few analysis overall, but there is no cost-ben- 
efit analysis 

Mr. Johnson. Well, there may be some regulations that are 
questionable, but I guess the point that I am making is that that 
environment was caused, according to Alan Greenspan, a famous 
free-marketer, was caused by a lack of regulations. 

Ms. Harned, you would agree that costly rules, such as airbags, 
came down the pike on businesses at some point in the past, but 
those costly rules were passed on to consumers, and they were ac- 
tually beneficial to American families. Would you agree? 

Ms. Harned. Well, small businesses are not opposed to all regu- 
lation. There are regulations that 

Mr. Johnson. Well, and I take it from your 

Ms. Harned [continuing]. Need to happen. But at the same 
point 

Mr. Johnson. — I take it from your testimony that there was 
really no fine distinction between good rules and bad rules. It was 
almost like all rules are bad. And you would agree with me that 
that is not the case. 

Ms. Harned. All rules are not bad. But there are definitely ways 
to do this where it is not a one-size-fits-all that really hurts the 
small-business owner disproportionate to the larger counterpart. 

Mr. Johnson. Well, and so we should not just look simply at the 
cost — at the cost of a rule without regard to the benefit of the rule 
in determining whether or not the rule is a good rule. 

Ms. Harned. Right. But I feel — I think my concern has been 

Mr. Johnson. So you agree with that? 

Ms. Harned [continuing]. It has been more focused — they have 
been overselling the benefits and underplaying the costs in recent 
years on many of these regulatory requirements. 

Mr. Johnson. Well, I appreciate your — you know, the weight of 
your testimony goes more towards, you know, the emphasis on cost 
as opposed to benefits. But you do agree that you should consider 
both cost and benefits in analyzing whether or not a rule is appro- 
priate. 

Ms. Harned. Yes. 

Mr. Johnson. And how about you. Dr. Holtz-Eakin? You would 
not disagree with that, would you? 

Mr. Holtz-Eakin. I think no one would disagree with the notion 
that we should examine both benefits and costs. 

Mr. Johnson. So we should not 

Mr. Holtz-Eakin. The concern is that we don’t. 

Mr. Johnson [continuing]. We should not overemphasize cost, 
then, when it comes to, you know, the regulatory reform, as they 
call it. 

Mr. Holtz-Eakin. I think that the most important reform would 
be to actually require that agencies, including the independent 
agencies, look at both benefits and costs in a systematic and rig- 
orous fashion, which they do not and are not required to do, and. 
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as a result, there is the great potential that we have some very 
poor regulations. 

The second thing we don’t ever do is go back and essentially do 
a program evaluation of a regulation. 

Mr. Johnson. Okay. 

Mr. Holtz-Eakin. And there are a lot of estimates of benefits 
that turn out to be way too high, and there is literature on that. 

Mr. Johnson. Okay. Well, let me 

Mr. Holtz-Eakin. Let’s look at actual benefits and actual costs. 

Mr. Johnson. Okay. Thank you. 

Let me get Professor Sachs to weigh in. 

What do you think about what you have just heard? 

Mr. Sachs. Yeah, a few points. 

I mean, in general, I support the idea of a full accounting of the 
costs of regulations and the benefits. I think it should be done with 
a knowledge that, in a lot of areas of law, it is hard to measure 
the benefits. They may come a few years down the line. They may 
involve health issues that are hard to put a dollar sign on. 

Another point I want to respond to is the idea that, you know, 
regulations might harm wages or might result in price rises for 
customers. We have to keep in mind that a lot of regulations are 
simply shifting cost and saying it is not fair to impose those costs 
on consumers or on the public, who might be threatened, let’s say, 
by a mountain of coal ash, and that it is appropriate and correct 
to put those costs where they belong, which is on the company that 
is responsible for accumulating that ash. 

Mr. Johnson. Thank you. 

And I yield back. 

Mr. Marino. Thank you. 

The Chair recognizes the Chairman of the full Judiciary Com- 
mittee, Congressman Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. Mr. Chairman, I am 
sorry I wasn’t here at the outset. I will put my statement in the 
record. 

And I want to thank all of the witnesses for being here today. 

Ms. Harned, I will start with you. Your written testimony ref- 
erences sub-regulatory activities by which agencies evade OIRA re- 
view, but you do not provide details. Can you elaborate for us on 
what evasions are occurring and how they impact small busi- 
nesses? 

Ms. Harned. As I mentioned in my testimony, we will be issuing 
a detailed report in the coming weeks on this. But examples I men- 
tioned in the testimony are regulation by amicus, where, literally, 
new standards are being proffered by agencies in amicus briefs in 
courts across this country. In addition, you see through guidance 
documents, field rulings, and informal letters new regulatory re- 
quirements really being imposed on stakeholders across the Nation. 
Enforcement continues to be a tool, as well. 

Mr. Goodlatte. What are field rulings? 

Ms. Harned. Like, memos to field staff, to enforcement staff for 
different agencies, announcing, now we are going to look at X, Y, 
or Z. 

Mr. Goodlatte. Got it. 
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Dr. Williams, Professor Sachs argues that subjecting independent 
agencies to OIRA review is unwarranted because they are already 
bound by the notice and comment requirements of the Administra- 
tive Procedure Act. Would you care to respond to that? 

Mr. Williams. The notice and comment, the APA, absolutely con- 
tains nothing about estimating costs and benefits. And we certainly 
see this. We have seen that the Securities and Exchange Commis- 
sion has attempted to do benefit-cost analysis. Four court cases 
later, the courts have said, and the courts are perfectly capable of 
saying, you didn’t follow the right procedure to do benefit-cost anal- 
ysis, and they have remanded those rules back to the SEC. 

I think this states the need that we need to have all of these 
independent agencies required to do benefit-cost analysis. We now 
have some 400 to 500 rules coming out of Dodd-Frank. Almost none 
of them are going to have benefit-cost analysis. We have no idea, 
at the end of the day, how all of them as a whole are going to affect 
the financial sector of this country. 

Mr. Goodlatte. Professor Sachs, you cite a number of factors 
that you say make estimates of regulatory costs unreliable. Would 
you concede that there are, equally, factors that make claimed ben- 
efits similarly speculative? 

Mr. Sachs. Look, estimating benefits of a regulation that might 
be on the books for years, for decades, it is a difficult task 

Mr. Goodlatte. Or even what is going to happen in months or 
weeks, right? 

Mr. Sachs. Agencies do the best job they can of estimating bene- 
fits. And that is one of the reasons I have called for more retrospec- 
tive reviews of whether those agency estimates of both cost and 
benefits actually turned out to be correct years down the road. 

Mr. Goodlatte. You say that agencies rely on industry for cost 
estimates and that industry has an incentive to inflate the num- 
bers. Do you agree that agencies have an incentive to inflate the 
benefits of the regulations that they wish to promulgate? 

Mr. Sachs. Their estimates of benefits are going to be subject to 
OIRA review and to judicial review, so they better do a good job 
of getting it right. 

Mr. Goodlatte. Dr. Holtz-Eakin, thank you for coming back to 
our Committee. We always appreciate having you here. 

Do you believe that the Supreme Court’s opinion in Michigan v. 
EPA will have a significant impact on the way agencies view cost- 
benefit analysis? 

Mr. Holtz-Eakin. I hope so. It is a very blunt statement of the 
importance of benefit-cost analysis being the legal definition of 
what is an acceptable regulation. And it would be my hope that the 
independent agencies looking for some sort of judicial prophylactic 
would run their estimates by OIRA and get them a more effective 
and systematic vetting of the analysis they do. 

Mr. Goodlatte. How positive a development do you think this 
is? As an economist, do you have any way to express that? 

Mr. Holtz-Eakin. As I said, the scale of recent regulatory activi- 
ties is quite striking. I guess I would just disagree politely with 
Professor Sachs on how fast it has happened. I mean, we took a 
look at 362 major regulations over the past decade, and the median 
time to completion was 400 days. This isn’t something that takes 
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decades. There were 62 major, economically significant regs in 
Dodd-Frank and the Affordable Care Act that got done in the first 
2 years. 

When they want to move fast, the agencies move fast. As an 
economist, I would say the fact that that is being done without a 
systematic evaluation of the benefits and the costs is a significant 
risk. 

Mr. Goodlatte. Thank you. 

Thank you, Mr. Chairman. 

Mr. Marino. Thank you. 

The Chair now recognizes the gentleman from California, Con- 
gressman Peters. 

Mr. Peters. Thanks for being here. And I, too, apologize for 
being here a little bit after some of your presentations. 

I want to express sympathy for the effort here. I practiced law 
for some time and practiced environmental law. I had a lot of cli- 
ents who were businesses, some large but mostly small, and some 
local governments trying to get through regulatory process. And it 
is very frustrating when you have the inconsistency of the various 
letters and the rulings. And I am more than willing to work to fig- 
ure out how we can avoid that. 

Let me also say that I have had a little bit of frustration in this 
Committee before on being one of the folks over here who would 
like to work with the folks to your left but definitely to my right. 

And I will give you the example of on NEPA. I worked on the 
National Environmental Policy Act, efforts to streamline that, to 
provide deadlines for agencies, to require that all comments be 
made in a central place so that they could all be considered and 
so that you wouldn’t see these major projects go on for years and 
years before you got an answer. And I have always felt and my cli- 
ents always felt, you know, you can tell me yes or tell me no, but 
tell me soon so I can make plans. I am totally sympathetic with 
that. 

My effort to cooperate on that had been derailed, though, because 
of the insistence of the majority of including a prohibition on talk- 
ing about particular content — in this case, the social cost of carbon. 

So if we can separate the ideology out from the process, I want 
you to know that you have an avid advocate for process reform that 
would help all of business. And I think it is really important — it 
is really one of the most important aspects for us to support eco- 
nomic growth in the economy. So, if you help me eliminate some 
of the ideology and let the process come up with the answer, not 
inject the answer ahead of time, I am more than happy to help you. 
And I would look forward to working on this in the future. 

I did want to ask Professor Sachs an open-ended question, 
though, with respect to cost-benefit analysis. And maybe you could 
just tell us whether you think there is a role and what that role 
would be for cost-benefit analysis in the regulation of economic ac- 
tivity. 

Mr. Sachs. I do believe there is a role. I am not an opponent of 
cost-benefit analysis as a concept. I think the devil is in the details 
on it. How is it done? What role does it play? Is it a decision rule 
so that only those regulations with benefits that exceed costs can 
go forward? Or is it just one input into the process? 
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I think that there is a role for cost-henefit analysis in telling us 
where the bad regulations are, where are the ones that have vastly 
excessive costs compared to benefits. 

So I would agree with you on that. 

Mr. Peters. I guess, maybe, as we look at how to maybe land 
this plane, is there some agency you think is doing it right that we 
could look at and use as an example? 

You know, the problem with saying that it is not exact and it 
should be a factor is it doesn’t really provide the kind of guidance 
and even oversight that I think this Committee would like to have 
in the process. 

Mr. Sachs. Uh-huh. I am not able to say which agencies as a 
rule are doing it better than others. What I will say, though, is we 
can point to a number of cases where Congress itself has not called 
for cost-benefit analysis and has said, look, we are addressing a dif- 
ficult field of law, addressing a difficult problem, and the standard 
we want to put into the statute is something other than cost-ben- 
efit analysis, something like “use best available technology” 

Mr. Peters. Right. 

Mr. Sachs [continuing]. Or something like “regulate in the public 
interest.” 

Mr. Peters. Right. Okay. 

Well, I know it is a tremendously difficult issue to handle via 
broad brush, but I do think it is important. I want to thank the 
Chairman for having this hearing. And I look forward to trying to 
work constructively to come up with bipartisan solutions to make 
sure that we get high standards but we do it in a way that, in 
itself, doesn’t slow down the economic activity and job creation we 
would all like to see. And I hope to be a partner in that. 

And I yield back. 

Mr. Marino. Thank you. Congressman. And I look forward to 
working with you on these issues. 

The Chair now recognizes the gentleman from Michigan, Con- 
gressman Bishop. 

Mr. Bishop. Thank you, Mr. Chair. 

And thank you to the panel for your testimony today. Always 
good to discuss ways in which we can be more efficient, especially 
with regard to our small-business community. 

Having spent the good part of my professional career in the prac- 
tice of law and representing small business and just coming out of 
a small business myself, helping run a small business, I can attest 
firsthand to how difficult it is to comply with the massive amount 
of regulation that exists. I was the compliance officer in the busi- 
ness, so I know how this works, everything from HIPAA to Dodd- 
Frank to across the board, the spectrum. 

I am a little bit taken aback by the idea that, somehow, someone 
came to the conclusion that in this environment the benefits out- 
weigh the costs of regulation. And I am wondering how that is 
measured. How do we measure costs? How do we measure benefits? 
Is that a unified system and standard? 

I guess I would like to get your take on that. Professor Sachs. 

Mr. Sachs. Yeah, I think the studies on whether the benefits ex- 
ceed the costs are done annually by 0MB. And what they are look- 
ing at are the benefits and costs that are used in the regulatory 
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process, that are submitted by the agencies themselves, and that 
form the basis of the OIRA review. So that is where the numbers 
come from. They are estimates; there is no doubt about that. Both 
that the cost and the benefits are estimates. 

Mr. Bishop. From my perspective, in kind of a real-world setting, 
having been in a small business, and for virtually everybody — and 
I can’t think of a single soul that I have spoken to in a small busi- 
ness who has made that conclusion. I mean, all I get from the con- 
stituents, the folks that I represent is that it is wildly oppressive, 
and they are overburdened with the excessive amounts of regula- 
tion. 

I would be interested to hear the NFIB’s position on that. Just 
give me an idea as to what the reaction would be from your mem- 
bership if they were up on this stand and heard that testimony 
about the benefits outweighing the costs. 

Ms. Harned. Well, they would react like your constituents. We 
see that every month. Our research foundation does their small- 
business economic trends, where they look at what is the plans for 
hiring in the next 3 months, what is the plans for layoffs, inven- 
tory, all of that. And then, when it is not a good time to hire, they 
ask why. Every month, they ask, why, if you are not going to hire, 
is this not a good time? And for the last several years, one of the 
top three answers has been government regulation. So that is a 
realtime, real-world thing we are facing. 

On the benefits, one thing I would say, you know, we have been 
talking generally about how we, at least on the side of small busi- 
ness, think that benefits have been inflated in the calculations as 
of late. 

The Clean Power Plan Rule that was issued last year is a perfect 
example of this. They weighed the benefits to the world. Literally, 
go look. It’s the benefits to the world, not just to Americans, that 
was used as part of their benefit calculation. And we think that 
was inappropriate. 

Mr. Bishop. Thank you very much for that. 

Mr. Holtz-Eakin, I wondered if you might be able to — as a former 
head of the CBO, it is obvious that you are familiar with this proc- 
ess of estimating costs. And I am wondering, what is your current 
view of the Administration’s cost-estimating methodology for major 
rules? And if you can give me some background on this. And is 
there any current rule or Committee in place in Congress to over- 
see the methods? How did we get to this point? 

Mr. Holtz-Eakin. I think the major problem is the lack of con- 
sistency and the incompleteness in the process. 

Estimating benefits and costs is hard, but it should be done. You 
should do it to the best of your ability, explain how you did it, be 
quite transparent in your efforts. And every agency, the inde- 
pendent ones, the Cabinet-level ones, should be doing it. They 
should be doing it using the same methods. And that is not hap- 
pening right now, and you get very incomplete reports as a result. 

So, for example, the report that Professor Sachs mentioned about 
how benefits exceed costs, if you look in the 2013 report, OIRA 
monetized seven rules and came up with their estimate of cost. We 
looked at the same data in the Eederal Register, and there were 
310 rules that had significant paperwork or burden costs. 
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So it is a very incomplete accounting of cost and benefit. So you 
need a completeness in the process and completeness in the ac- 
counting. 

Mr. Bishop. Thank you, sir. 

I yield back. 

Mr. Marino. Thank you. 

Seeing no other congressional Members, this concludes today’s 
hearing. 

I want to thank all of the witnesses for attending. I learn some- 
thing from you each time. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 

This hearing is adjourned. 

[Whereupon, at 5:24 p.m., the Subcommittee was adjourned.] 
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Material submitted by the Honorable Henry C. “Hank” Johnson, Jr., a Rep- 
resentative in Congress from the State of Georgia, and Ranking Member, 
Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
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Kood and Drug Administration t IDA), and other agencies arc impeded or even 
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of our weakened regulatory system 


Unfortunately, the many proposals to ‘reform” the regulatory system now pending 
before Congress would impair our agencies even more. In (his letter, wc focus on 
three antireguiatorv proposals now before you and explain how each would put (he 
American public at risk 


Extending OIRA rev iew aiilhoritv to independent regulatory agencies 
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branch agencies under Executive Orders 1 2806 and 1356.1 The White House 
would be given unprecedented influence over independent agencies’ regulatoo' 
decision-making, allow ing future presidents to block or dilute the work of 
independent agencies they oppose Congress explicitly designed independent 
rcgulatorv agencies to be institutionally insulated from excessive political 
interfeicnee from the president Subjecting these agencies to executive order 
requirements— especially oversight by OIRA. which is without question the most 
potent conduit for presidential influence over new rules — would thoroughly 
undermine Congress's careful and deliberate institutional design. 
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Independent regulatory agencies oversee some of the most important and complex aspects of the 
U S. economy, including guarding against banking abuses and protecting consumers against 
unsafe products. By designing independent regulatory agencies to be insulated from undue 
political pressure. Congress also sought to ensure tiiat tiiese agencies would be able to use their 
unique expertise on policy matters to develop the best solutions to the social problems that 
Congress meant for them to address. OIRA review of independent agency rulemakings would 
undermine this structure by giving the White House an easy way to override independent agency 
expertise in response to lobbying from business or other outside interests. 

One currently pending bill that would establish OTRA review authority over independent 
agencies is the Independent Agency Regulatory Analysis Act (S. 1607), This bill would also 
subject independent agencies to several new time-consuming and resource-intensive analytical 
requirements that are irrelevant to protecting the public interest and that would needlessly delay 
critical safeguards. In particular, S. 1607 would require that all independent agencies’ 
'‘economically significant'’ rules undergo a highly subjective and politicized analytical test 
known as quantitative cost-benefit analysis. This analysis, which has often served to protect 
regulated entities at the expense of the public, is in many cases not required or even envisioned 
by the regulations’ authorizing statutes. Independent agencies would have to satisfy this 
requirement even though they operate under a wide variety of statutory standards, which, while 
different in their specifics, are all oriented toward protecting people and their surroundings. 

Codifying "one size fits all” regulatory "lookback” requirements 

Over the last few years, several bills have been introduced that would require new processes and 
procedures for conducting burdensome, one-size-flts-all “lookbacks” for existing agency 
regulations. These include the Regulatory Improvement Act of 201 5 (H.R. 1407 and S, 708) and 
the Searching for and Cutting Regulations that are Unnecessarily Burdensome (SCRUB) Act of 
2015 (H.R. 1155 and S. 1683). 

No one denies that agencies should regularly review and assess their regulations, and many 
already do. Such reviews are arguably more beneficial and productive than the highly 
speculative ax cmta cost-benefit analyses that agencies perform for many of their rules. 

But, the recent lookback proposals have serious defects. First, these proposals would make 
government more sluggish by duplicating programs that already exist. For lookback programs of 
all shapes and sizes already abound in our government. The Regulatory Flexibility Act, for 
example, requires agencies to review every rule that has “a significant economic impact upon a 
substantial number of small entities” within 10 years after the final rule is published. Further, 
Executive Order 13563 requires agencies to conduct similar resource-intensive reviews on an 
ongoing basis for all significant rules. 

Tn addition, several procedures are already in place for third parties to independently evaluate 
agencies’ existing regulatory programs. For instance, federal law establishes a network of 
independent Inspectors General for every major executive and independent agency, which, 
among other things, audits and evaluates the effectiveness of agencies’ regulatory programs. In 
addition. Congress created the Government Accountability Office (GAO), an independent 
agency that works to aid Congress’s oversight of the federal government, A key component of 
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the GAO's work is to audit and evaluate specific regulatory programs in response to requests 
from members of Congress. As part of this effort, the GAO maintains a ‘'High Risk List,” which 
it updates at the start of each new Congress in order to bring “attention to agencies and program 
areas that are high risk due to their vulnerabilities to fraud, waste, abuse, and mismanagement, or 
are most in need of transformation.” 

Second, programs requiring burdensome one-size-fits-all lookback procedures are conceptually 
flawed. Last year, Michelle Sager, the Director of Strategic Issues at the GAO, testified before 
the U S. Senate Committee on Homeland Security and Governmental Affairs that agencies 
already conduct discretionary lookbacks of their existing regulatory programs, and that these 
discretionary reviews were more effective than the mandatory ones in terms of producing 
meaningful policy changes. As she put if “discretionary reviews generated additional action 
more often than mandatory reviews, which most often resulted in no changes.” 

Third, the regulatory lookback proposals are highly biased. Their required methodologies focus 
heavily or even exclusively on ways to reduce regulatory costs with nary a thought on how to 
improve public safety, instead of providing an honest accounting of existing rules’ impacts, 
these lookbacks would likely generate results that are meaningless or unhelpful. After all, many 
of the regulatory lookbacks that already occur tend to find that existing rules are either not 
imposing undue costs or indeed need to be strengthened. For instance, a 201 1 Center for 
Progressive Reform white paper reviewed 38 regulatory lookbacks conducted by the EPA and 
OSHA under the Regulatory Flexibility Act and found that every review concluded that there is a 
“continued need” for the regulation, meaning that a significant risk to public health, safety, or the 
environment exists and that the controls called for in the regulation continue to be successful in 
reducing that risk. Likewise, many regulatory programs end up on the GAO's High Risk List 
because they are inadequate and need to be strengthened — not weakened or rescinded. For 
instance, the GAO included “Transforming EPA’s Process for Assessing and Controlling Toxic 
Chemicals” because it found that the agency was failing to effectively implement key chemical 
assessment programs, including the Integrated Risk Information System (IRIS) program and the 
Toxic Substances Control Act (TSCA). 

Rather than add duplicative and wasteful lookback requirements, Congress should consider 
providing agencies with the necessary resources so that they can conduct discretionary lookbacks 
that are better tailored to the individual regulations undergoing review. 

Regulatory budgeting or regulatory “pav-go” 

The most extreme of all the anliregulatory refonns, this proposal would place an arbitrary cap on 
new safeguards that is purportedly aimed at limiting the total cost of regulations on polluting 
industries. Depending on how the cap is designed, agencies would be prohibited from issuing 
new rules, no matter how beneficial they are, unless they first identify and eliminate an existing 
rule that involves greater or equal costs for industry. 

Regulatory budgeting would prohibit agencies from taking any actions that add new regulatory 
costs without offsetting those costs by eliminating existing regulations, if the agency sought to 
regulate a harmful activity, it would have to drop an existing protection against some other risk. 
Alternatively, the agency could choose not to act, and leave the existing safeguard in place, at the 
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price of leaving some other hazard unaddressed. In either case, people and the environment 
would be left unprotected against an identifiable and preventable risk. While agencies would 
face a cap on regulatory costs, regulated industiies would of course face no similar “cap” on their 
ability to impose new and unique harms on public health, safety, and the environment. 

Under standard economic theory, a rule tiiat creates more benefits than costs is a “good deal” for 
society, and a rule that creates fewer benefits than costs is not. Administrations from both parties 
have implemented this insight by requiring executive agencies to subject their biggest rules to a 
technical form of cost-benefit analysis to the extent permitted by their authorizing statutes.^ 
Regulatory budgeting completely ignores this lesson, and thus is even more extreme than cost- 
benefit analysis in its disregard for regulatory benefits. For example, suppose a cost-benefit 
analysis determines that a rule will cost $100 million to implement but will yield $200 billion in 
benefits. Regulatory budgeting would block adoption of this rule — even though it is a huge net 
plus for society — unless the agency finds a different rule to repeal that costs $100 million or 
more to implement. Under regulatory budgeting, it is irrelevant that the repealed rule might be 
on an entirely different subject matter or that it might also generate far more benefits than costs. 
There should not be a limit on the amount of net good a government can provide to its people. 

Regulatory budgeting would also be subject to several complex and intractable implementation 
problems that would render the proposal almost impossible to put into practice. For example, 
would there be a single cap for the entire government? If so, how would it be set? If' set on an 
agency-by-agency basis, how would the budgets be changed to account for a reorganization of 
existing agencies or to accommodate the creation of new ones? The answers to these and other 
crucial implementation questions defy simple resolution. 

Conclusion 


Thank you for attention to these criticisms of the anti regulatory proposals discussed above. At 
your request, we would be happy to discuss these views with you further, 

Sincerely, 

Robert R.M. Verchick 

President, Center for Progressive Reform 

Gauthier - St. Martin Eminent Scholar Chair in 

Environmental Law 

Loyola University, New Orleans* 

James Goodwin 
Senior Policy Analyst 
Center for Progressive Reform 

* University affiliation is for identification purposes only. 


^ To be sure, as noted above, the use of cost-benefit analysis in regulalorv- decision-making is problematic in part 
because it ti'eats the protection of individuals and the emiromneut as just another asset that is woilhy of protection 
only if the "value" of human beings or the environment is greater than the cost of protection More broadly, cost- 
benefit analysis in practice cannot give due weight to qualitative benefits that it inevitably commodifies. 
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Response to Questions for the Record from the Honorable Howard A. 

Shelanski, Administrator, Office of Information and Regulatory Affairs 

Questions for the Record 
House Committee on the Judiciary 

Subcommittee on Regulatory Reform, Commercial and Antitrust Law 

Hearing: "Oversight Heating on the Office of Information and Regulatory Affairs" 

CHAIRMAN TOM MARINO 
Response to Congressional Oversight 

1. Since March 2015, the Oversight Committee has been seeking documents from 
OIRA pertaining to the controversial Waters of the United States rulemaking. To 
date, OIRA has provided the Committee with hundreds of pages of publicly 
available information and less than 100 pages of non-public information. Given 
OIRA’s limited resources, why would your staff spend time printing out publicly 
available information instead of working to provide substantive non-public 
information? 

The Office of Management and Budget (OMB) staff continue to search for documents 
responsive to the House Oversight and Government Reform Committee’s requests. To date, the 
Office of Information and Regulatory Affairs (OIRA) has produced hundreds of pages of non- 
public records regarding the review of this rule. 

Agency Compliance with Regulatory Procedures 

2. There is a concern about OIRA routinely omitting whether a rule contains 
unfunded mandates. For example, the recent rear-view camera rule explicitly states 
that “[TJoday’s final rule would result in expenditures by the private sector of over 
SlOO million annually.” This is the definition of an unfunded mandate, yet OIRA’s 
website lists “no” under “unfunded mandates.” The American Action Forum found 
seven similar examples. Are you aware of this? Is there a systemic problem? How 
do you plan to fix this? 

OIRA’s conclusion summary data contained a technical error and incorrectly indicated this final 
rule as not having an unfunded mandate (the proposed version of the rule was correctly identified 
as an unfunded mandate). The text of the rule itself that was officially published in the Federal 
Register correctly identified this rule as imposing an unfunded mandate, and the agency followed 
the analytical requirements that are triggered by such a designation. 

Social Cost of Carbon Estimate 

3. On July 2, 2015, OIRA released an updated Social Cost of Carbon (SCC) estimate 
as part of a technical support document for agency use in Regulatory Impact 
Analysis. That estimate uses discount rates all less than 5.1%. This methodology 
contravenes OMB Circular A-4 which speciTically directs agencies to use a 7% 
discount rate, though it permits others to be used in addition. 
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a. Outside of the SC’C context, are you aware of any cases where ageney 
Regulatory Impact Analyses depart from Circular A-4 and simply omits analysis 
using the 7% diseount rate. 

b. If so, how frequently do such omissions occur? If not, why is the Social Cost of 
Carbon the only exception? 

c. At a minimum, for transparency purposes, why shouldn’t a 7% discount rate be 
included? 

d. The discount rate is a financial analysis concept, related to investment returns. 
Accordingly, why shouldn’t that discount rate be the same across the board, 
entirely independent of the substance of the rule being analyzed? 

In July 2015, the interagency working group (IWG) on the Social Cost of Carbon (SCC) issued 
its response to public comments* resulting from OMB’s November 2013 request for comment on 
the IWG’s SCC estimates and supporting technical support documents. Several commenters 
raised the issue of why the 7% rate recommended by Circular A-4 was not used in the SCC 
estimates. This issue is addressed in two places in the Response to Comments document. In 
Section 10, Process Related Comments, the IWG notes as follows: 

Circular A-4 is a living document, which may be updated as appropriate to reflect new 
developments and unforeseen issues. OMB was fully involved in the development of the 
SCC estimates as a working group co-chair, and supports the working group’s 
recommendations regarding the discount rate and the focus on global damages. The 
departure from the standard discount rate recommendations in Circular A-4 is explained in 
detail in the TSDs and in Section 5 of this document. Briefly, the use of 7 percent is not 
considered appropriate for intergenerational discounting. There is wide support for this 
view in the academic literature, and it is recognized in Circular A-4 itself (Response to 
Comments, p 36) 

Section 5: Discount Rates includes detailed responses to a number of technical concerns raised 
by commenters related to the range of discount rates used in the SCC estimates. With regard to 
the use of a 7% discount rate, the IWG responds as follows: 

OMB guidance in Circular A-4 recommends that discount rates of 3 percent and 7 
percent be used in regulatory impact analysis. The 7 percent rate is an estimate of the 
average before-tax real rate of return to private capital in the U.S. economy. It is a broad 
measure that reflects the returns to real estate and small business and corporate capital 
and is meant to approximate the opportunity cost of capital in the United States. The 3 
percent rate is an estimate of the real rate at which consumers discount future 
consumption flows to their present value, often referred to as the social rate of time 
preference or the consumption rate of interest. As stated in the 2010 TSD, in a market 
with no distortions, the return to savings would equal the private return on investment, 
and the market rate of interest would be the appropriate choice for the social discount 
rate. In the real world, however, risk, taxes, and other market imperfections drive a wedge 
between the risk-free rate of return on capital and the consumption rate of interest. 


https:/Avwvv.v v'hitehous e.eov.tsite5/def 3u!t/fiies/omb/irforeR/scc-response-to-c om ment s-fina!-!u iv-2015.pdf 
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While most regulatory impact analysis is conducted over a time frame in the range of 20 to 
50 years, 0MB guidance in Circular recognizes that special ethical considerations 
arise when comparing benefits and costs across generations. Although most people 
demonstrate time preference in their own consumption behavior, it may not be 
appropriate for society to demonstrate a similar preference when deciding between the 
well-being of current and future generations. Future citizens who are affected by such 
choices cannot take part in making them, and today's society must act with some 
consideration of their interest. Even in an intergenerational context, however, it would 
still be correct to discount future costs and benefits generally (though perhaps at a lower 
rate than for intragenerational analysis), due to the expectation that future generations 
will be wealthier and thus will value a marginal dollar of benefits or costs less than the 
current generation. Therefore, it is appropriate to discount future benefits and costs 
relative to current benefits and costs, even if the welfare of future generations is not being 
discounted. Estimates of the discount rate appropriate in this case, from the 1 990s, ranged 
from 1 to 3 percent. After reviewing those considerations. Circular A-4 states that if a 
rule will have important intergenerational benefits or costs, agencies should consider a 
further sensitivity analysis using a lower but positive discount rate in addition to 
calculating net benefits using discount rates of 3 and 7 percent. 

The IWG examined the economics literature and concluded that the consumption rate of 
interest is the correct concept to use in evaluating the net social costs of a marginal 
change in C02 emissions, as the impacts of climate change are measured in 
consumption-equivalent units in the three lAMs used to estimate the SCC. This is 
consistent with OMB_ guidance in Circular A-4, which states that when a regulation 
is expected to primarily affect private consumption — for instance, via higher prices for 
goods and services — it is appropriate to use the consumption rate of interest to reflect 
how private individuals trade-off current and future consumption. 

As explained in the 2010 TSD, after a thorough review of the discounting literature, the 
IWG chose to use three discount rates to span a plausible range of constant discount rates: 
2.5, 3, and 5 percent per year. The central value, 3 percent, is consistent with 
estimates provided in the economics literature and OMB’s Circular A-4 guidance for the 
consumption rate of interest. The upper value of 5 percent represents the possibility that 
climate damages are positively correlated with market returns, which would suggest a rate 
higher than the risk-free rate of 3 percent. Additionally, this discount rate may be justified 
by the high interest rates that many consumers use to smooth consumption across 
periods. The low value, 2.5 percent, is included to incorporate the concern that interest 
rates are highly uncertain over time. It represents the average rate after adjusting for 
uncertainty using a mean-reverting and random walk approach as described in Newell 
and Pizer (2003), starting at a discount rate of 3 percent. Further, a rate below the riskless 
rate would be justified if climate investments are negatively correlated with the overall 
market rate of return. Use of this lower value also responds to the ethical concerns 
discussed above regarding intergenerational discounting. 

The IWG recognizes that disagreement remains in the academic literature over the 
appropriate discount rate to use for regulatory analysis of actions with significant 
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intergenerational impacts, such as C02 emissions changes that affect the global climate 
on long time scales. The IWG will continue to follow and evaluate the latest science on 
intergenerational discounting and seek external expert advice on issues related to 
discounting in the context of climate change. (Response lo Commenls., pp 2 1 -22) 

The IWG recently announced that it has contracted with the National Academies of Sciences, 
Engineering and Medicine to provide advice on a number of issues related to estimating the SCC, 
including the appropriate choice of discount rates. 

Timeliness of Regulatory Agenda & Related Disclosures 

4. Congress has not yet received OIRA’s required annual report on the costs and 
benefits of the previous year’s federal regulations. By law it is to be submitted “with 
the budget”. This timing, as Congress is determining how much money to allocate 
to each agency, helps ensure agency accountability for its regulatory determinations. 
When will Congress receive the report and what will you do to ensure that, in 2016, 
Congress receives the report “with the budget.” 

OIRA takes its reporting responsibilities seriously and endeavors to meet all statutory deadlines. 
The annual Cost-Benefit Report is sometimes delayed due to the scope of the analysis, and by 
the fact that we uflize peer reviewers, as required by law, as the report is being compiled. OIRA 
will continue to work towards a release of this report as soon as possible while maintaining 
accuracy and comprehensiveness in its analysis. 

OIRA Enforcement 

5. OIRA can “return a rule” to an agency that fails to comply with the procedural 
safeguards designed to ensure high-quality rulemaking. How many rules has OIRA 
returned during your tenure? Agencies can also withdraw rules. How many times 
in your tenure has that happened? What other tools are available and how many 
times have you used them? 

One of my goals as Administrator is to ensure that agencies submit rules for OIRA review that 
meet the criteria described in our various governing Executive Orders and Circulars. Therefore, I 
have not had the need to issue any return letters during my tenure. On rare occasions, agencies 
have chosen to withdraw rules, which can happen for a number of reasons potentially unrelated 
to the quality of the analysis or interagency concerns expressed during Executive Order Review. 
For example, at times, during review the underlying statutes or judicial decisions governing an 
agency’s authority to regulate could change, or an agency’s priorities could change due to 
unforeseen or emergency circumstances. According to a search of reginfo.gov, since 1 became 
Administrator in 2013, agencies have withdrawn 38 regulatory actions, which is approximately 
4% of all regulatory actions reviewed during this period. 

Legislative Ideas 

6. The Administration’s retrospective review efforts have been underway for a few 
years now. There appears to be a broad disparity in the number of rules agencies 
identify in their biannual regulatory lookback reports to OIRA. What further steps 
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can you take to ensure that agencies take their retrospective review obligations 
seriously and produce robust results? 

Thank you for your interest in retrospective review, which is a crucial way to ensure that our 
regulatory system is modem, streamlined, and does not impose unnecessary burdens on the 
American public. In Executive Order 13563, the President called on Federal agencies to 
undertake a Government-wide review to identify regulations that had become outdated or that 
no longer justified their costs. Since that time. Federal agencies have completed over 179 
retrospective initiatives which are expected to yield $22 billion in savings over the next five 
years. In their luly 20 1 5 bi-annual reports, agencies reported approximately 340 ongoing 
initiatives to streamline or otherwise improve the implementation of regulations, and another 40 
initiatives to reduce the burden of information collected under the Paperwork Reduction Act. 

The July 2015 agency reports, available at https://www.whitehouse.gov/omb/oira/regulation- 
reform, identify not only mles to be reviewed and potentially revised, but also two dozen rales 
or regulatory provisions that agencies will remove wholesale from the books. The July reports 
also identify several initiatives — some new or ongoing, others recently completed — that 
continue the emphasis on several key areas of burden reduction we identified when agencies 
released their last biannual reports, in March 2015. (The key areas of burden reduction we 
identified are available at https://www.whitehouse.gov/blog/20 1 5/03/ 1 7/accelerating-progress- 
and-institutionalizing-retrospective-review-1). The completed retrospective reviews and the 
initiatives listed in the report represent a notable investment of time and resources by agencies 
into meeting President Obama’s call. 

Given this success, we look forward to continuing to strengthen the Federal Government’s 
emphasis on retrospective review. Both through ongoing stakeholder engagement and through 
agencies’ own initiatives, the Federal Government will continue to identify specific rales as 
well as broader categories of regulation in which our regulatory system can be made more 
efficient and thereby increase its value to the American people. For example, in August 0MB 
announced a new initiative to review government regulation of university research in order to 
reduce unnecessary burdens on universities in their management and compliance with Federal 
contracts, grants, and other awards. We are hoping this engagement with outside stakeholders 
will help identify new areas that would benefit from retrospective review. In addition, the 
aforementioned elements — robust stakeholder engagement, periodic reporting, and 
coordination with OIRA — provide all the tools necessary to conduct a serious and robust 
retrospective review process. 

Cost Benefit Analysis 

7. Please provide a list of all proposed or final rules, reviewed by OMB siiiee January 
2009, in which the regulatory evaluation showed that the costs exceeded the benefits 
by at least one method of calculation. 


OIRA’ s annual Report to Congress on the Benefits and Costs tf Federal Regulation contains 
significant information regarding this issue. Specifically, Table A-2: Estimates of Annual 
Benefits and Costs of Major Final Rules is updated each year, and contains infomiation on the 
costs and benefits for each rale for which such information is available over the preceding 10 
fiscal years. 
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8. Please provide a list of all proposed or final rules, reviewed by OMB since January 
2009, where the cost-benefit analysis, by one or more methods of calculation, would 
be negative, if co-benefits were excluded. 

OIRA’ s annual Report to Congress on the Costs and Benefits of Federal Regulation discusses 
the role of eo-benefits in detail. 
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REP. MIKE BISHOP 

The Departments of HHS, Treasury, and Labor at the end of May published a rule 
announcing that as of 2016, all out-of-pocket policy plans wonld be reqnired to embed an 
individual cost-sharing limit in all family coverage options. 

1. How is it possible that a change of this magnitude can be implemented by the 
government with no statutory justification and without following the rules of the 
Administrative Procedure Act? 

2. The new out-of-pocket “clarification” was never included in the actual rule or 
regulation; it was included only in the preamble. Why did you not make this 
“clarification” part of the regulation? 

3. What studies did you perform to determine the cost-impact of this significant rule 
change on the design and cost structure of plans as well as the premium impact on 
employees? 

4. Can you commit to at least delay the impact of this significant rule change for at 
least a year? If not, why not? What is your time frame for addressing the legitimate 
concerns of plan sponsors with respect to this mid-year rule change? 

As the Departments of Health and Human Services, Treasury, and Labor noted in “FAQs about 
Affordable Care Act Implementation (Part XXVII)'’, released on May 26, 2015: 

Public Health Service (PHS) Act section 2707(b), as added by the Affordable Care Act, 
provides that a non-grandfathered group health plan shall ensure that any annual cost 
sharing imposed under the plan does not exceed the limitations provided for under 
section 1302(c)(1) of the Affordable Care Act Under section 1302(c)(1), an enrollee’s 
out-of-pocket costs for essential health benefits are limited. For plan or policy years 
beginning in 2015, the maximum annual limitation on cost sharing under section 
1302(c)(1) is $6,600 for self-only coverage and $13,200 for coverage other than self-only 
coverage. For plan or policy years thereafter, the maximum annual limitation on cost 
sharing (also referred to as the maximum annual limitation on out-of-pocket costs) is 
increased by the premium adjustment percentage described under Affordable Care Act 
section 1302(c)(4), For plan or policy years beginning in 2016, the maximum annual 
limitation on cost sharing is $6,850 for self-only coverage and $13,700 for other than 
self-only coverage. In the final HHS Notice of Benefit and Payment Parameters for 20 1 6 
(2016 Payment Notice) (80 FR 10750), HHS clarified that under section 1302(c)(1) of the 
Affordable Care Act, the self-only maximum annual limitation on cost sharing applies to 
each individual, regardless of whether the individual is enrolled In self-only coverage or 
in coverage other than self-only. 

The Departments received questions regarding the application of the clarification in the 2016 
Payment Notice to self-funded and large group health plans, and issued the above-mentioned 
FAQs to address these questions from stakeholders (available here: 

http://www.dol.gov/ebsa/pdf/faa-aca27.pdf ). The final 2016 Payment Notice, issued after notice 
and comment rulemaking, itself clarified that the self-only maximum annual limitation on cost 
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sharing applies to each individual, regardless of whether the individual is enrolled In self-only or 
other-than-self-only coverage. 

Further questions regarding agency guidance on this issue are best directed to the Departments of 
Health and Human Services, Treasury, and Labor. 
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Response to Question for the Record from Noah M. Sachs, Professor, Uni- 
versity of Richmond School of Law, Member Scholar, Center for Progres- 
sive Reform, and Director, Robert R. Merhige Center for Environmental 
Studies 


Response to Questions for the Record from 
Prof. Noah M. Sachs 
Director 

Robert R. Merhige Jr. Center for Environmental Studies 
University of Richmond School of Law 


Questions submitted for the Record from Subcommittee Chairman Marino 

1. You cite several retrospective studies of regulatory costs finding that the initial cost 
estimates were too high. There are other studies finding that benefit estimates are too 
high. For example, a recent retrospective study concluded that, “the benefits of FDA’s 
egg rule may be a small fraction of the prospective estimate of benefits.” (Regulatory 
Performance Initiative, Jun. 20 L5). Are you familiar with this or similar studies? 

ANSWER: No, I am not familiar with the study on FDA’s egg rule or other studies that 
have concluded that the initial benefit estimates of regulation were too high. 


o 



